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MESSAGE FROM HON'BLE JUSTICE AJAY RASTOGI

CHAIRPERSON, STATE LEGAL SERVICE AUTHORITY,
RAJASTHAN

Indeed, it is an ecstasy to acknowledge invitation to join you all as Chief Guest
to the Inaugural Session of ‘Legal Refresher Course on Pre-trial Justice’ being
initiated as Commonwealth Human Rights Initiative in collaboration with
District Legal Service Authority (DLSA) Jodhpur < State Legal Service
Authority, Rajasthan, to which I express my gratitude. Despite ardent wish to
attend the Inaugural Session and to address the session: “Vision &L Mission of
SLSA Rajasthan for early & effective Access to Legal Aid in Police Station,
Jails, Courts”, I feel myself unable to be there due to my pre-occupations.

It is a matter of great pleasure that such a Training workshop is being organised
for the legal aid advocates appointed under the model scheme for Remand I
Bail Lawyers as well as Panel Lawyers appointed under NALSA's Retainer
Lawyers Scheme.

I am confident, the Team of (DLSA) Jodhpur and SLSA Rgjasthan would
deliberate in the direction to contribute constructively in maintaining
perception, with which the Training workshop through a continuing legal
education programme is being organized, beyond expectations; and have been
pleading for the cause of justice in various ways and pleasantly.

Organizing a Legal Refresher Course on the subject is an event, when each
member of both the Teams with acumen will be able to think over to do justice
to the participants by rendering services for better administration of justice.
Kindly accept my heartiest felicitations for organisations of the Refresher
Course and best wishes for its success and for betterment of the Nation.

(e

(AJAY RASTOGI)
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MESSAGE FROM MAJA DARUWALA
DIRECTOR, COMMONWEALTH HUMAN RIGHTS INITIATIVE

Dear Advocates,

This long term training is a platform for learning and demonstrating on any
legal issue that can ensure fair trial practices and reduce unnecessary pre-trial
detention. As lawyers we are always Reen to polish our cognitive/legal
Rnowledge and argumentation sKills and yet the scope for this is not always
easily available. We are troubled by illegalities and malpractices we see in the
court room but wonder how to address them and where to begin. As defense
lawyers, we have a commitment to our clients to deliver the best services and
provide the best solutions within the norms of fair trial. Yet we lack the biggest
ammunition for this, which is the timely access to the most recent judgments, old
and new debates within law and legal reform. We wish we had the technical
expertise on specialised areas of defense such as remand, bail, evidence and cross-
examination, to represent our clients more effectively, but the right mentorship
1s missing.

As advocates, we are different from a range of other professionals. Our task,is
not merely the delivery of a product or just any service, but to deliver relief and
to provide protection to our clients against all forms of rights violation to serve

the purposes of justice. But we forget sometimes that as advocates in the legal

profession, we have a primary duty towards ensuring legal service and legal aid
to the large number of pre-trial detainees who might suffer longer periods of
detention than necessary merely because they are poor and cannot afford good
lawyers or we were late in our interventions.




We forget to peer into the jails or make reqular visits to see if there is someone
there who needs our counsel. The high walls of the prison with the outside
world’s indifference towards inmates makes prison a breeding ground for delays
and illegalities that even the prison itself would want to be rid of. It is possible
that someone was unnecessarily remanded to custody or not produced physically
in court merely because we were not appointed, not present, we did not argue, or
did not argue well enough.

This course is designed to remind us of the duties that we should feel proud to
perform as advocates because only we can perform it. Bringing the legal
profession closer to jail reform through timely and effective use of remand and
bail laws and the use of social protection laws for vulnerable prison populations
will lie at the heart of this course on fair trial.

As officers of the court we are also expected to Rnow and defend the ‘rule of
law’, both procedurally and substantively. Yet the nature of law seems to escape
our grasp in the practices that we come upon in the functioning of the criminal

Jjustice system as a whole. Our idealism, convictions and goodwill are constantly
tested by the routine of court life, the poverty of debate, competitiveness and a
mass of illegalities. In the course of being competitive with our peers we forget

how we can encourage, nurture and be a resource to each other and to the many
young lawyers who join the courtroom battle every day.




To address all this it is indispensable that we have opportunities and learning
spaces to enrich our minds and be equipped towards the duties we have to
perform, both individually and collectively. This training programme for legal
aid lawyers is being initiated in just this spirit. It ensures your interaction with
some of the best legal minds and criminal justice actors in Rajasthan and the
country who will update and expand your legal Rnowledge. You will be guided
and mentored by some of these inspiring individuals who have great commitment
to ‘rule of law’ and deep Rnowledge of the legal strategies needed to protect

one’s client in the fullest sense.

On the whole, the course will draw attention to the powers and rejuvenated
spirit that the legal profession, particularly legal aid lawyers, can channelize
back_ into the criminal justice system through a revitalized Rnowledge of the
law, vulnerabilities and prejudices and role of reasoning and argumentation;

and improved sKills of application of the law and effective representation for

the indigent. The range of things this course can do, from legal education to
changing malpractices in pre-trial detention and during trial, will be moulded by
the energy and enthusiasm, interest and commitment all of you will bring to it.

MAJA DARUWALA
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Section I: OVERVIEW
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ARREST AND REMAND - ISSUES IMPACTING PRE-TRIAL
DETENTION

Jaishree Suryanarayanan

THE CONTEXT

A reality check by the Supreme Court

On abuse of power to arrest by the police:

“The need for caution in exercising the drastic power of arrest has been emphasized
time and again by Courts but has not yielded desired result. Power to arrest greatly
contributes to its arrogance so also the failure of the Magistracy to check it. Not only
this, the power of arrest is one of the lucrative sources of police corruption." "
believe that no arrest should be made only because the offence is non-bailable and
cognizable and therefore, lawful for the police officers to do so. The existence of the
power to arrest is one thing, the justification for the exercise of it is quite another. Apart
from power to arrest, the police officers must be able to justify the reasons thereof."

On the failure of the magistracy to apply the judicial mind while remanding:

“The power to authorise detention is a very solemn function. It affects the liberty and
freedom of citizens and needs to be exercised with great care and caution. Our
experience tells us that it is not exercised with the seriousness it deserves. In many of
the cases, detention is authorised in a routine, casual and cavalier manner."

Arnesh Kumar v. State of Bihar 2014 (8) SCALE 250

Powers of the police to arrest without a warrant

Under the Code of Criminal Procedure (CrPC), the police can arrest an
accused person without a warrant from a competent magistrate in the case of
a cognizable offence. This power should be exercised only after a certain
amount of investigation has been carried out and there is reasonable
satisfaction as to the genuineness and bona fides of a complaint and a
reasonable belief in the person’s complicity as well as the need to effect an
arrest.! However, the power of arrest is often abused and is a big source of
corruption. The National Police Commission has said that nearly 60% of
arrests are either unnecessary or unjustified.

! Joginder Kumar v State of UP, (1994) 4 SCC 260.




Illiteracy, social status, impoverishment, complex legal procedures, high cost
of engaging a lawyer and corruption converge to make it very difficult for a
person who is arrested and his/her family to assert the right to liberty, and to
avoid detention at the pre-trial stage and during pendency of the trial. This
has serious implications for the poor, who are accused of petty offences or
falsely implicated on unfounded charges. They are forced to undergo
prolonged pre-trial detention, especially when they are unable to furnish bail.

CrPC is amended to check unnecessary arrests

In 2008, significant amendments were made to the 1973 Code in order to curb
the abuse of the power to arrest by the police, based on the Supreme Court's
directions in Joginder Kumar? and D.K. Basu,® and the Law Commission's
recommendations in its 177th Report.

The police now have the duty to issue a notice of appearance instead of
arresting in bailable offences punishable with imprisonment up to 7 years,
and reasons for an arrest have to be given (Section 41A).

Bailable cases are those in which the accused can claim bail as a matter of
right, both at the police station or before the Magistrate. Non-bailable
cases, on the other hand, are those where the grant of bail is at the
discretion of the Magistrate.

Discussing the import of the amended provisions, a Division Bench of the
Allahabad High Court® said that normally where an accused has been named
in a First Information Report (FIR), and the offence is punishable with up to
seven years of imprisonment, the arrest of the accused may not be necessary
at the initial stage and his attendance may be secured by issuing a notice to
him to appear before the police officer under Section 41A of the Code. In such
cases, it would be advisable to arrest the accused only after sufficient evidence
of his involvement in the crime has been collected and the charge sheet needs
to be submitted. The police officer has to record the reasons for arresting the
accused in a particular case punishable with up to seven years of
imprisonment in a bona fide and honest manner.

2Joginder Kumar v State of U.P., 1994 SCC (4) 260
3D.K.Basu v State of West Bengal, AIR 1997 SC 610

4177th report of the Law Commission of India available at
http://lawcommissionofindia.nic.in/reports/177rptpl.pdf
5 Shaukin v State, 2012(134) FLR436




"The police officer should not mechanically and routinely write down in
the case diary that there is likelihood of the accused running away, or
presume that the accused would not respond to the notice to appear under
Section 41A, or that s/he would tamper with the evidence, unless there are
strong reasons with concrete material for taking such a view, and this
satisfaction along with the concrete reasons for taking the view need to be
spelt out clearly in the case diary before the accused is arrested".

Shaukin v State 2012(134) FLR436
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power to arrest only if reasons exist for doing so.

The court further reiterated the importance of judicial scrutiny by a magistrate

in a remand proceeding to check unnecessary and baseless arrests. The court
held:

“Our endeavour in this judgment is to ensure that police officers do not arrest accused
unnecessarily and Magistrate do not authorise detention casually and mechanically.”

CONSTITUTIONAL AND STATUTORY SAFEGUARDS
On Arrest

An arrested person has certain fundamental rights under the Constitution,
which are also statutorily recognised in the Code. The power to arrest is
subject to the constitutional mandate that personal liberty is paramount and
cannot be taken away except in accordance with procedure established by
law® and prescriptions in the Code.? Further, pronouncements by the higher
judiciary contributed immensely to reduce the rigors of the power to arrest of
the police by prescribing standards and procedures and by evolving
limitations on the exercise of this power by the police in an attempt to balance
the individual’s interest vis-a-vis societal interest of crime prevention. 10

8 Arnesh Kumar v State of Bihar, 2014 (8) SCALE 250
7 ibid
8 Article 21, Constitution of India,
9 Chapter V of the Code, specifically, Sections 41, 41A, 41B, 41C, 41D, 42, 43, 44, 46, 49, 50A, 54, 55A, 56, 57,
58, 60A.
10 For limitations on arresting powers, see: Joginder Kumar v State of UP, AIR 1984 SC 1349; D.K. Basu v State
of West Bengal, AIR 1997 SC 610; Nilabati Behera v State of Orissa, (1993) 2SCC 746; For the duty of police to
inform legal aid committee, see: Sheela Barse v State of Maharashtra, AIR 1983 SC 378.
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Rights of an accused on arrest: The right to be informed of the grounds of
arrest,11 the right to consult a legal practitioner of her/his choice!? and the
right to legal aid at all stages provide safeguards that are essential to enable an
arrested person to clear misconceptions if any and to defend herself /himself.

Production within 24 Hours (Article 22 (1) and Section 56 read with Section
57): The right to be produced before the nearest Magistrate within 24 hours
from the time of arrest, excluding the time taken to travel to the nearest
Magistrate, is both, a fundamental right and a statutory right of an accused.

Arrest Memo (Section 41 B): Every police officer while making an arrest shall
bear an accurate, visible and clear identification of his name which will
facilitate easy identification. At the time of arrest, such officer has to prepare a
memorandum of arrest which shall be attested by at least one witness:

- Who is a member of the family of the person arrested or

- A respectable member of the locality where the arrest is made.

Further, the arrest memo has to be countersigned by the person arrested.

Duty to Inform Family Member/Relative (Section 50 A): The police officer
carrying out the arrest shall inform the person arrested that he has the right to
have a relative or a friend named by him to be informed of his arrest.

Right to Access to Counsel during Police Interrogation (Section 41 D): When a
person is arrested and interrogated by the police, he is entitled to meet an
advocate of his choice during interrogation, though not throughout the
interrogation.

Right to medical examination (Section 54): The accused has the right to be
examined by a medical officer/registered medical practitioner soon after
arrest (female medical practitioner in the case of a female accused).

On Remand

The importance of remand proceedings under Section 167 when the accused
person is produced for the first time before the magistrate lies in the fact that
this is the earliest stage after an accused person is taken in to police custody
that allows for judicial scrutiny of the arrest. A Magistrate must ensure that
there is ground for reasonable doubt that the person has indeed committed an




offence before the police can carry out an arrest. Arrest without application of
judicial mind by a Magistrate is undesirable.

The Police Officer is Required to Send Copies of Case Diaries [Section 167(1)]:
An arrested person can be detained in police custody for up to 24 hours,
during which period the police must investigate the alleged offence. Under
Section 167 of the Code, if it appears that the investigation cannot be
completed within 24 hours from the time of the arrest and there are grounds
to believe that the accusation or information is well founded, the officer in
charge of the police station or the investigating officer (provided he is not
below the rank of sub-inspector) has to forthwith forward the relevant entries
in the diary relating to the case along with the accused to the nearest Judicial
Magistrate.

Calculation of the 24-Hour Period: Calculation of the 24-hour period starts the
minute an accused person is taken into police custody.!® This time period is
the maximum limit. When it appears to the investigating officer that
investigation cannot be reasonably expected to be completed within 24 hours,
then the accused should be produced before the Magistrate at the earliest and
an order authorising further detention obtained.14

Remanding Powers of the Judicial Magistrate not to Exceed 15 Days [Section
167(2)]: The Magistrate who does not have jurisdiction to try a case, can grant
remand to custody only in the first instance for a period of 15 days. The power
of remand thereafter can only be exercised by the Magistrate who has the
jurisdiction, who can authorise the detention of the accused for a term not
exceeding 15 days in the whole.

When Further Detention is Considered Unnecessary [Section 167(2)]: If the
Magistrate before whom the accused is first produced does not have
jurisdiction to try the case or commit it for trial, and considers further
detention unnecessary, he can order that the accused be forwarded to a
Magistrate who has the jurisdiction. By inference, whenever a situation arises
wherein further detention of the accused is considered unnecessary, such as in
the case of an unnecessary arrest, a Magistrate with the jurisdiction to try the
case or commit it for trial can order the release of the accused.

Duties of the Magistrate to Record Reasons [Section 167 (4)]: A Magistrate
authorising detention in the custody of the police shall record his reasons for

Blgbal Kaur Kwatra v The Director General of Police, Rajasthan State, Jaipur and Ors, 1996 CrilLJ 2600.
14 R.K. Nabachandra Singh v Manipur Administration 1964 CriL) 307; Chadayam Makki v State of Kerala 1980
CrilJ 1195 (Ker).
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doing so. Any Magistrate other than the Chief Judicial Magistrate making
such an order shall forward a copy of his order with his reasons to the Chief
Judicial Magistrate.

Subsequent Remand till Charge Sheet is Filed: After the initial period of
remand is over, the Magistrate, if satisfied that adequate grounds exist for
further detention of the accused, can pass an order remanding the accused to
judicial custody for a period not exceeding:

- 90 days in the case of an offence punishable with death, life
imprisonment or imprisonment for a period not less than 10
years.

60 days in the case of all other offences.

Physical Production [Section 167 (2) Proviso (b) and (c)]: A Magistrate cannot
remand an accused to police custody unless the accused is produced in person
for the first time and every subsequent time, till the accused remains in police
custody. Further, no Magistrate of the second class, unless especially
empowered in this regard by the High Court, can authorise detention in
police custody.

A Magistrate can extend detention in judicial custody either on production of
the accused or through the medium of electronic video linkage.

THE ROLE OF THE MAGISTRATE UNDER SECTION 167, CrPC TO
CHECK ILLEGAL AND UNNECESSARY ARRESTS

Significance of First Production

First production, as it is referred to, under Section 167, CrPC is very crucial as
this affords the first opportunity for an independent authority, ie, a
magistrate, to exercise judicial powers without delay and apply his mind to
the case to see whether the arrest is justified.’> Under the statutory scheme, the
role of the Magistrate during the first production of the accused is very crucial
in checking illegal and unnecessary arrests.

Continued detention without the accused being remanded by a Magistrate
after the application of a judicial mind is illegal. It has been held that:

"...those who feel called upon to deprive other persons of liberty in the discharge of
what they conceive to be their duty must, strictly and scrupulously observe the

15> Madhu Limaye, Inre, (1969) 1 SCC 292: 1969 CriLJ 1440




forms and rules of law. Whenever that is not done the aggrieved person would be
entitled to a writ of habeas corpus directing his release."16

Emphasizing the importance of remand proceedings, P.N. Bhagawati, ] in the
Bhagalpur blinding case,!” held that,

“Provision inhibiting detention without remand is a very healthy provision. It enables
magistrates to keep a check over the police investigation and it is necessary that the
magistrate should try to enforce this requirement and where it is found to be
disobeyed, come down heavily upon the police.”

Reiterating the role of a magistrate in Arnesh Kumar, the Supreme Court held
that a judicial Magistrate authorising detention without recording reasons
shall be liable for departmental action by the appropriate High Court.

What does Judicial Scrutiny by a Magistrate Mean?

Sufficient grounds must exist: A remand by the Magistrate is an act of judicial
discretion and is not an automatic one, to be exercised in a routine manner.
Sufficient grounds must exist for the Magistrate to exercise the power of
remand. Section 167 makes it clear that a Magistrate can consider granting
remand to either police or judicial custody only if:

- there are grounds for believing that the accusation is well founded and

- the investigation requires more than 24 hrs for completion

Options before a Magistrate: Where a Magistrate does consider further
detention unnecessary, he must, if he has no jurisdiction to try or commit the
case, forward the case to the Magistrate having jurisdiction. It follows that a
Magistrate having such jurisdiction may opt not to authorize further
detention.

Therefore, in law, a Magistrate has four options: (i) remand to police custody
(ii) remand to judicial custody (iii) release on bail (iv) refuse to authorise any
further detention.

Perusal of case diary: The Magistrate is mandated to peruse the case diaries,
hear the accused on remand and only then decide whether there is need for
detention and if so of what kind and duration. The significance of the case
diary lies in its relevance as a safeguard against unfairness of police
investigation. “In as much as such diary would also record and reflect the

16 Ram Narayan Singh v State of Delhi, AIR 1958 All 758.
YKhatri (1) v State of Bihar, 1981 CrilJ 470: (1981) 1 SCC 627




time, place and circumstances of arrest, it is necessary that the provisions of
this Sub-Section should be strictly complied with."18

Examine the Reasons for Immediate Arrest in Cases Punishable with Seven
Years of imprisonment: The Magistrate is expected to examine the case diary
to satisfy himself that the police officer’s reasons for immediate arrest in cases
punishable with imprisonment up to seven years are held by him in a bona
fide manner. "Before a Magistrate authorises detention under Section 167,
Cr.PC, he has to be first satisfied that the arrest made is legal and in
accordance with law and all the constitutional rights of the person arrested is
satisfied. If the arrest effected by the police officer does not satisfy the
requirements of Section 41 of the Code, Magistrate is duty bound not to
authorise his further detention and release the accused."’”® The Magistrate has
to record his own satisfaction, which must be reflected in his order.

Ascertain whether the Preconditions for Arrest Provisioned under the New
Amendments to CrPC are met: The Magistrate must ascertain whether the
reasons for remand are restricted to the preconditions for arrest mentioned in
the newly introduced Sections 41(1)(b) and 41 A in the CrPC.20 "In fact, when a
suspect is arrested and produced before a Magistrate for authorising
detention, the Magistrate has to address the question whether specific reasons
have been recorded for arrest and if so, prima facie those reasons are relevant
and secondly a reasonable conclusion could at all be reached by the police
officer that one or the other conditions stated above are attracted. To this
limited extent the Magistrate will make judicial scrutiny.”2!

Power to Refuse Remand and Release the Suspect/Accused: If the Magistrate
finds that no genuine reasons which accord with the requirements of Sections
41(1)(b) and 41A exist, the Magistrate may refuse to grant remand to the
accused, and allow the accused to be released on a personal bond with a
direction to appear before the competent court or before the police when
called upon to do so, with or without security.

18177th Report of the Law Commission on the Law of Arrests http://lawcommissionofindia.nic.in/reports.htm
19 Arnesh Kumar v State of Bihar, 2014 (8) SCALE 250

20 Sshaukin v State, judgement dated 11.10.11 in Cr. Misc Writ Petition No. 17410 of 2011

21 Arnesh Kumar v State of Bihar, 2014 (8) SCALE 250




Duties Imposed on the Magistrate by the Code at the First Production of
an Accused Person
The Magjistrate has to:

+ Ensure that all the constitutional and statutory safeguards available to
an accused person are complied with, including the right to legal aid,
the right to be informed about the grounds of arrest, the right to have a
family member/friend informed of the arrest and the right to medical
examination.

% Ascertain from the accused person whether s/he has been informed
about the grounds of arrest.

+ Scrutinise the arrest memo.

% Inform the arrested person about the right to medical examination in
case s/he has any complaint of torture or maltreatment in police
custody.

% Look into the relevant portions of the case diary and ascertain the

validity of the reasons for arresting the accused in case the offence is
punishable with imprisonment for less than seven years.




ACCESS TO JUSTICE: LEGAL EMPOWERMENT

(An inmate perspective)
MR. R.K. SAXENA

Rationale
The plight of vulnerable groups in incarceration.

The strongest claim to an effective access to justice emanates from those who
have lost their right to free movement and are incarcerated through judicial
due process, which, from the point of view of social justice often becomes an
‘undue process” for the poor, the illiterate and the unconnected rural lot.
Those who have the ‘ability’ to obtain and afford a bail through any of the
several legal or illegal door-ways opening in our present criminal justice
system, do retain their freedom even while defending themselves against
criminal charges in law courts.

Approximately 2.5 lac people awaiting trial from within prison walls form a
special disadvantaged group because of their lack of free access to institutions
and instruments of justice. Of the total number of 358.37 thousand inmates
(both convicts and Undertrials) lodged in prisons of the country at the end of
the year 2005, 77% were either illiterate or semiliterate. As many as 14
thousand women were confined in prisons which formed 4% of the total
prison population. There is no statistics to testify to the economic status of
those who fail to procure their liberty through courts of law either during trial
or during pendency of appeals, but an actual survey will show that almost
95% of these inmates belong to poor classes or to lower middle income
groups.

Increasing number of Undertrial prisoners in jails of India is a serious problem
that needs immediate attention. The eighth decade (71-80) of the past century
witnessed a sudden spurt in the admission of Undertrial prisoners in the
country. It rose from about 6 lacs in 1970 to more than 10 lacs in 1980
registering an increase of 62%. The daily average population of Undertrial
prisoners also rose substantially from 42.5 thousand to 77.5 thousand. Part of
it could be attributed to the rise in crime, but slow investigation by
prosecution agencies, conservative approach on the grant of bail and delayed
disposal of cases by the judiciary were other important factors contributing to
this situation.




Ever since, the ratio of convicts to Undertrial prisoners in the country has
stayed at 1::2 and in some states prisoners facing enquiry, investigation or trial
outnumber convicts by three (UP : 13284-43078), four (WB : 3848-14017) or
even seven times (Bihar : 5609-40019).22

The problem of swelling Undertrial population and the resultant human
suffering needs to be addressed with a multi-pronged strategy :

e Faster investigations by prosecution machinery;

e An alert prison administration,

e Availability of free legal aid and legal counseling,
Judicious use of the law relating to bail, bond and probation, and
Stringent application of the apex court rulings in respect of Undertrial

and appellant prisoners.

Although the judiciary is the custodian of justice, there are doubtless other
agencies and players whose roles are not merely supplementary but key in the
administration of justice. They include the Police, Prisons, Prosecution, the
Bar, the State Legal Services Authority, the offender or the suspect,
complainants and also the public. Some of them are constitutional or statutory
while other are individual or private entities coming merely when the process
of justice is in place. But the important thing is that their collective role makes
up what is known as the criminal justice system. None of them can alone,
effectively administer criminal justice, without the support, coordination and
cooperation from the others.

Let us, therefore, briefly discuss the role that some of these agencies can play
in mitigating the problem of pre-trial detention.

22 Prison Statistics India - 2005, National Crime Records Bureau, Ministry of Home Affairs, Government of India
- pp 35-36.
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The Police and the Prosecution

Police, by law, do not have punitive powers over suspects. As a conduit in the
process of the administration of justice, the police are required to produce the
suspect before a court of law as soon as possible. When presenting the suspect
before a Magistrate the police are expected to have put together all evidence
relevant to the case. The manner in which a suspect is handled by the police
during these first stages of the criminal justice process is crucial as it tells the
suspect what kind of justice to expect. But the treatment meted out to the
poor, the illiterate and to women at the hands of police and prosecution
during investigation and enquiry, is by and large so unworthy of human
dignity that it tends to become a punishment without trial.

The police and prosecution will have to bring about an attitudinal change in
favour of faster investigation. These departments should augment their
resources both financial and human to cope with the rise in crime. In third
Hussainara Khatoon case (1980) 1 SCC 98 Justice Bhagawati observed:

The state cannot avoid its constitutional obligation to provide speedy trial to
the accused by pleading financial or administrative inability. The state is under
a constitutional mandate to ensure speedy trial and whatever is necessary for
this purpose has to be done by the state. It is also the constitutional obligation
of this Court, as the gquardian of the fundamental rights of the people, as a
sentinel on the qui vive, to enforce the fundamental right of the accused to
speedy trial by issuing necessary directions to the State which may include
taking of positive action, such as augmenting and strengthening the
investigative machinery, setting up new courts, building new court houses, ....

In our courts all over the country today, blame is placed on judicial officers for

backlog of and pending criminal cases. These cases are pending, not for

reasons attributable to the courts alone, but largely for reasons attributable to
investigators, prosecutors and lawyers in defended cases. There are many
murder cases, for example, pending in the subordinate courts awaiting
committal to senior courts because committal records are not ready.




The truth of the matter is that there are instances where such cases have been
pending on such excuses for periods even as long as one year. There are,
equally, many cases in the subordinate courts which cannot proceed to full
trial because the prosecution is not ready for lack of witness, police files,
exhibits, or even for lack of sufficient number of state prosecutors.

This allusion to shortcomings is not an attempt at criticism but to identify
areas of weakness in criminal justice administration system so that remedial
measures can be taken to deal with the problem of rising undertrial
population in prisons.

Police need to understand that all its efforts of investigation are futile if it does
not enjoy cooperation and coordination with the prosecution, and equally
well, the vice versa. Both need to work in close association with each other. It
is also necessary to take strict action against persons connected with the
system for their failure to perform their prescribed role according to the
requirements of law. It must be ensured that derailment or delay in
proceedings resulting from mala fide intention, negligence or ignorance must
be duly and promptly punished. The departments must evolve mechanisms of
control and monitoring to ensure responsibility for lapses in performance of
the role not only by government functionaries but also others such as
witnesses and advocates vitiating the process of justice.

All those associated with the CJS need to bring a change in the paradigm and
the way of thinking; they are all working for the same goal - vindication of
law, punishment of law-breakers, reformation of the offender and the ultimate
safety of the society.

The Prisons

Most Undertrial prisoners are poor, illiterate, and from rural background

Prisons are the custodians of judiciary. Not only do they keep persons
convicted of offences for executing the sentence awarded to them, but they
also house a large number of those who have been remanded to judicial
custody pending enquiry, investigation and trial. Prison functionaries are
bound by judicial orders to keep them safe and to produce them before the
court as when required.




It is a duty incumbent upon them to ensure that no remand prisoner is
illegally or unnecessarily held in prison, and if there is any such instance, it is
immediately brought to the notice of concerned court or Magistrate. It is also
expected of prison functionaries that they safeguard the legal rights of remand
prisoners and assist in decongesting prisons by facilitating legal non-custodial
treatment to them wherever possible.

Prisons are typically the end product of the process of administration of
criminal justice in any country (except for offenders placed on community
based programs). The operation of these institutions thus has a great impact
on the experience and meaning of rights and justice in that country. They also
provide an important ground for study and research on the entire structure
and process of administration of justice.

In India, gaining access to a prison is a formidable task. Under the garb of
‘security’ these institutions have for ages been successful in conserving their
obscurity. The opaque and impregnable walls of prisons and the concealed
method of functioning of prison personnel, combined with the indifference of
the community outside towards inmates, make prisons a fertile breeding
ground for human rights abuses. Prisons are managed through archaic laws
and rules, the observance or violation of which is generally out of reach of
public scrutiny. An appreciation of the actual conditions of detention is
blocked by the presence of several layers of security procedures which hide
facts, or make them remote and out of date by the time they are discerned.

Without going into detail of the deficiencies that these custodial institutions
suffer with regard to living and health conditions, it would suffice from our
point of view to refer to the level of the protection of residuary rights of
incarcerated inmates. There are certain aspects that deserve immediate
attention and require legal empowerment of both prisoners and prison
functionaries for the improvement of existing situation.

Non-production of Undertrial Prisoners before Courts
Video linkage facility in prisons needs critical review

An effective response to crime requires a judicial structure which limits the
use of incarceration to serious cases and gives prisons the opportunity to
provide positive regimes which can help prevent re-offending. While custody
is necessary to protect the public from serious offenders, using it for those for
whom community treatment would be more appropriate does not help to
reduce the level of crime. Much greater use should be made of those
community based measures (bail, probation, bond and personal recognizance)
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both for adults and young offenders, which are successful in preventing re-
offending.

The use of pre-trial imprisonment should be avoided where possible: A large
number of remand prisoners are later acquitted or given non-custodial
sentences. After the introduction of section 428 in the CrPC the refusal of bail
to such remand prisoners tantamount to sentence of imprisonment without
offence. Moreover, the unacceptable conditions in which many remand
prisoners are detained are a denial of the presumption of innocence.

Keeping people in custody is indeed expensive? - it is several times more
costly than supervising them on probation or community service. It goes
without saying that overcrowded prisons are inhumane : in several states
thousands of prisoners, including many who are not convicted, are held in
barracks two to three times more in number than their actual capacity, at any
one time.?4

Excessive numbers prevent the Prison Service from providing full and
positive regimes for all prisoners which can equip them to lead law-abiding
lives on release. The entire time of prison personnel is spent on counting
heads, securing them against escape and feeding them twice a day. Moreover,
in an overstretched system many prisoners are transferred far from their

home areas, reducing contact with families and increasing dissatisfaction and
tension in prisons. The pressure of numbers also increases the likelihood of
disturbances in penal establishments.

There must be a concerted effort to reduce the number of both convicted and
un-convicted prisoners by an increased use of constructive community
sentences and of bail in appropriate cases. Such a reduction in the use of
custody would enable the Prison Service to cater more constructively for a
more manageable number of prisoners, particularly those that fall under the
category of insurgents, terrorists, hardened criminals and recedivists. It could
then provide greater opportunities for work, training and education, effective
programmes to combat offending behaviour, improved physical conditions,
more adequate preparation for release, and increased opportunities for
contact with the outside world.

2 All India average of expenditure per inmate was Rs.10,474 during the year 2005-6. (Prison Statistics India -
2005 - NCRB, Snapshota)
24 At the close of the year 2005, there were more than 358 thousand inmates in the prisons of India as against the
declared capacity of about 246 thousand.
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“Prison reforms and modernisation” cannot be treated as synonymous with
“creating more space for incarceration”. More prisons and more barracks are
necessary but that is not the end of the process of reforms and modernization.
Increased accommodation in prisons requires an equivalent increase in
manpower to secure it for custodial purposes. It is time ripe for the MHA to
monitor how much of the increased space under the centrally sponsored
schemes (CSS) has been commissioned and put to use by various states. State
governments are not willing to spend any money on prisons. The situation of
vacancies in security staff (even for the existing jails) is alarming. In several
states (including MP, Rajasthan, Karnataka, Andhra Pradesh, CG) more than
25% posts of security guards and supervisory staff are lying vacant. In several
states newly constructed prisons and barracks have not been put to use for
want of staff. Therefore the situation of overcrowding continues unabated.

Not only this, the lack of sufficient staff leads to dependency on inmates for
maintaining some kind of order in the prison, and that in turn is the beginning
of all kinds of corruption and malpractices. We cannot think of reformation in
that situation. It is therefore necessary to convince state governments:

To review and reorganize prison cadres in the perspective of present
security needs and the situation of added space in prisons;

To reorganize training and refresher courses both for freshers and for the
existing staff in the perspective of new trends in crime and corrections; and

e To provide for leave-reserve and training-reserve staff so as to cater for
better trained and more alert security personnel.

An alert prison administration can contribute to the solution of problem of
accumulation of remand prisoners by -

Keeping liaison with district legal service authority for free legal
support to Undertrial prisoners,

Regularly producing such prisoners physically before courts or through
video-conferencing,

Discouraging willful and pretentious absence of accused on the date of
hearing,

Ensuring requisition of escorting police guards in time,

Providing appropriate transport facilities, and

Organizing meeting of Review Committees for undertrial prisoners
regularly.
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The role of Judiciary
Undertrial Prisoners” Review Committee — need for sensitization

Judiciary can play a vital role in facilitating a common man’s access to justice.
In a welfare state such as ours the judiciary needs to ask itself whether it
should continue to be a ‘court of law’ in which justice is incidental to the
application of a wooden law; or should it become a ‘court of justice’ by
bringing about an attitudinal change, interpreting and administering law to
deliver real justice, particularly to the weak, the poor, the vulnerable illiterate
and to women.

The role of judiciary with regard to Undertrial prisoners can be viewed from

two angles : (a) the role before an accused is sent to the prison and (b) the role
after the accused is incarcerated as an Undertrial prisoner.

(a) The role of judiciary in facilitating common man’s access to justice, before

he is remanded to judicial custody as an Undertrial prisoner, can, by their

own verdict through apex court directives, be summarized as follows -

e Providing all deserving accused parties the help that is available
through free legal service, both for counseling and for assistance during
investigation and prosecution.

Grant of liberal bail, particularly to accused from vulnerable sections.
(Hussainara Khatoon’s Cases) - A large number of men and women charged
with trivial offences are interminably kept behind bars under abysmal
conditions eventually ceasing to be human beings. One reason is the highly
unsatisfactory bail system. It suffers from a property oriented approach which
proceeds with the erroneous assumption that risk of monetary loss is a
deterrent against fleeing from justice. The courts mechanically and as a matter
of course insist that the accused produce sureties and the latter must establish
their solvency. This operates harshly against the poor. The result is that they
are fleeced by the police and touts, or they are sent to rot in jails.

Mr. Justice Krishna lIyer (in Motiram’s case (1979 1 SCR 335) noted
that the poor are priced out of their liberty in the justice market. He
lamented that thousands of poor people were in jail simply because they could
not afford bail or did not know how to make the application. Magistrates must
abandon the antiquated concept that pretrial release could be ordered only
against money. The concept is outdated and did more harm than good.
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e Grant of release on personal bond : If the court is satisfied that the accused
has roots in his community and is not likely to abscond then the accused ought
to be released on personal bond. (Hussainara Khatoon’ case)

Nabachandra’s case (AIR 1964 Manipur 39) relates to bail and remand. There
seems to be a notion among the police that it is their duty to prolong the detention of
accused persons...Under no circumstances should the police pray for detention of a
person unless it is absolutely necessary for the purpose of investigation of the case. If
they understand this aspect of their duty, unnecessary opposition to bail applications
and unnecessary applications for remand would cease.

The court can always exercise a second layer of supervision over the powers
of police to arrest and detain suspects or accused, and can substantially
reduce the incidence of custodial treatment of offenders through judicious
application of legal provisions, and can place them back in the community
pending trial and prosecution.

(b) Judiciary’s role, after the accused is incarcerated as an Undertrial, rests in

sticking to certain mandates and guidelines issued by higher and apex courts:

e No remand should be extended mechanically and without the actual
production of the accused in the court or before the trial Magistrate
through video-conferencing (Sec.167(2)(b) of CrPC. The Magistrate must
peruse the diary and be satisfied therefrom that remand is necessary and if the
diary is not produced the accused may be released and neither bail not bail bond
may be necessary. “There is an impression among the police that the remand of
an arrested person should be done by the magistrate as a matter of course. The
sooner this impression is got rid of the better it will be.”(Nebachandra’s Case
(AIR 1964 Manipur 39)

The trial should proceed with reasonable speed. Speedy trial is,...an
essential ingredient of ‘reasonable, fair and just’ procedure guaranteed by
article 21 and it is the constitutional obligation of the State to devise such a
procedure as would ensure speedy trial of the accused. (Justice Bhagwati -
Husainara Khatoon’s Case - AIR 1979 SC 1369.)




e In the context of the delay caused by the prosecution, their Lordships
forthrightly observed in Champalal Punjaji Shah’s Case (1981 Cri. L]
1273): We are not unmindful of the delays caused by the tardiness and tactics
of the prosecuting agencies.

We know of the trials which are over-delayed because of the indifference and
somnolence or the deliberate inactivity of the prosecuting agencies. Poverty-
struck, dumb accused persons, too feeble to protest, languish in prisons for
months and years on and awaiting trial because of the insensibility of the
prosecuting agencies Denial of speedy trial may with or without proof of
something more lead to an inevitable inference of prejudice and denial of
justice. It is prejudice to a man to be detained without trial. It is prejudice to a
man to be denied a fair trial. A fair trial implies a speedy trial.

Right of the accused to be tried speedily encompasses all stages -

investigation , enquiry, trial, appeal, revision and retrial. (A.R.Antulay’
Case)

Extended functions of the judiciary over accused sent to prisons should
be exercised meticulously. Judicial officers are nominated on several
committees and boards constituted for monitoring the functions of
Prisons. One such committee in relation to Undertrial prisoners is the
District Level ‘Review Committee” which must meet at least twice (and
if possible more) in a year.

Undertrial Prisoners Review Committees (UPRC)

Some of the states in the country have already appointed UPRCs for a
periodical review of Undertrial prisoners confined in the prisons of a
district. Where there is none, a list of all Undertrial prisoners is sent by
concerned prison superintendents to the District & Sessions Judge for the
purpose of a scan if any person is detained for an unduly long period of
time pending trial. This status study of Undertrial inmates is an essential
aspect of prison procedures and should be followed religiously.




The Review Committee should appraise the cases of all Undertrial
prisoners to ensure that cases falling under one or more of the following
categories are referred to concerned courts for appropriate action under
directions (and with the exceptions mentioned therein) of the Supreme
Court of India in Common Cause Vs Union of India 1996, namely :

(a) Undertrials accused of an offence punishable with imprisonment
up to 3 years and who have been in jail for a period of 6 months or
more and where the trial has been pending for at least 1 year, shall
be released on bail;

(b) Undertrials accused of an offence punishable with imprisonment
up to 5 years and who have been in jail for a period of 6 months or
more and where the trial has been pending for at least 2 years, shall
be released on bail;

(c) Undertrials accused of an offence punishable with imprisonment
for 7 years or less and who have been in jail for a period of 1 year
and where the trial has been pending for at least 2 years, shall be
released on bail;

(d) The accused shall be discharged where the criminal proceedings
relating to traffic offences have been pending against them for
more than 2 years;

(e) Where an offence compoundable with the permission of the court
has been pending for more than 2 years, the court shall after
hearing public prosecutor discharge or acquit the accused;

(f) Where non-cognizable and bailable offence has been pending for
more than 2 years, without trial being commenced the court shall
discharge the accused;

(g) Where the accused is discharged of an offence punishable with fine
only and not of recurring nature and the trail has not commenced
within a year, the accused shall be discharged;

(h) Where the offence is punishable with imprisonment up to one year
and the trial has not commenced within a year, the accused shall be
discharged; and
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Where the offence is punishable with an imprisonment up to 3 years and the

case has been pending for more than 2 years the criminal courts shall

discharge or acquit the accused as the case may be and close the case.

The principles laid down in Common Cause case are not self-executory. They
need constant monitoring, guidance and direction to the learned magistrates
in charge of dispensation of criminal justice at the lower level, before whom
Undertrial prisoners are produced for extension of the period of remand.

The Review Committee should also look into the following cases of prisoners
and refer them to concerned courts/magistrates for appropriate action :

(1)

Non-criminal persons of unsound mind sent to prison for
observation under provisions of repealed Lunacy Act or The
Mental Health Act of 1980. No such person can be kept in prison
after the directions of the apex court in Sheela Barse’s case.

Woman Undertrial prisoner whose husband is also in the jail and
whose children are left out side without any guardian or
protection.

Inmates detained under section 109 Cr.P.C. for unduly long
periods.

Inmates detained under section 107/151 Cr.P.C. in whose case the
amount of bail and/or bond is prohibitively high and against the
directions of higher judiciary.

(m) Undertrial prisoners who have been in jail for a period more than

half of the maximum sentence awardable. After the insertion of
Section 436A in the CrPC such accused person is entitled to be
released on personal bond with or without sureties.

(n) Undertrial prisoners who should be released as a result of the

provisions of Section 428 of Cr.P.C.

(0) A persons who falls within the ambit of Section 346(1) read with
explanation below, as amended by Cr.P.C. Amendment Act, 2005.




“Decongestion” of prisons has two facets : one, providing more space for the
increased number of inmates and two, community treatment of offenders. The
second facet is more effective and less expensive. In its practical implication it
means (a) sending lesser number of offenders to the prison and (b) applying
provisions of existing law and directives to put those back to the community
who are already in prison.

Both these aspects require great coordination between various agencies of the
CJS. While prison functionaries need to review the existing prison population
in the perspective of various directives issued by the apex court with regard to
convicts and Undertrials in Common Cause cases, the lower judiciary has to
be more considerate (if not liberal) in following the directives.

A judicious application of the provisions of sections 167, 360, 361, 428, 436 of
the Cr.PC and a prudent use of the provisions of Probation of Offenders Act
can go a long way in mitigating the problem of overcrowding in prisons. The
Ministry of Justice can perhaps issue appropriate directions to the states in
this regard. What is needed is to increase the number and role of Probation
Officers and to make the services of voluntary probation officers both socially
attractive and financially remunerative in order to draw suitable individuals
and NGOs for this purpose.

Release of Undertrial prisoners will lessen congestion in jails and help more
efficient prison management. The process needs high degree of coordination
between the judiciary, the police and the prison administration, which
unfortunately is lacking at present. It is the duty of prison functionaries to
inform the concerned judicial or executive Magistrate, if a provision of law is
contravened by keeping a prisoner in custody.

Non-production of Undertrial prisoners before courts

Section 167 (2) (b) of the CrPC mandates that “no Magistrate shall authorize
detention in any custody under this section unless the accused is produced
before him;”




This provision is further strengthened by Explanation II below this section
which says that “If any question arises whether an accused person was
produced before the Magistrate as required under paragraph (b), the
production of the accused person may be proved by his signature on the order
authorizing detention.”

The main purpose of this provision is to vest an important humanitarian
responsibility on the judiciary to ensure (a) that the accused person is alive
and has not escaped lawful custody (b) that (s)he has not been subjected to
unwanted torture or physical abuse during investigation, enquiry or trial
(c)that the accused person, who is under “presumption of innocence’, has been
provided with legally acceptable conditions of detention in the custodial
institution including legal aid (d) that his/her case is appropriately
considered if (s)he offers to plead guilty for seeking relief under any law in
force, (e) that in view of section 428 of the CrPC his/her period of detention
during investigation, enquiry, or trial does not exceed the highest punishment
awardable in the case and (f) that the case be considered for non-custodial
relief if it falls within the ambit of any law or rulings passed from time to time
by the higher judiciary.

In a large number of cases, however, accused persons in judicial custody,
facing investigation, enquiry or trial, are not (actually) produced before the
trial magistrate for the purposes of extending the period of remand. In all such
cases, it is only the warrant of the Undertrial prisoner that goes to the court
from the jail and the period of remand to judicial custody is routinely
extended without giving any chance to the accused to make any request to the
court in person. This is not only a grave violation of a mandatory provision of
the law but a violation of the rights of a prisoner who bears the presumption
of innocence and is being constantly denied the occasion to put up any lawful
request to the trying court.

If the production warrants of accused undertrial prisoners of a jail are checked
is shall be evidently revealed that quite a large number of production
warrants bear the remark that the accused is not being produced before the
court because necessary police escort is not available. This has become such a
common practice that prison officials have now rubber seals routinely
stamped on the back of production warrant that say -




Mananiya Nyayalaya,

Nivedan hai ki aaj dinank ko paryapt police bal na milne ke
karan abhiyukta ka kewal warrant bheja ja raha hai. Kripaya aagami peshi
tarikh dene ki kripa Karen. Yahi vinaya hai.

Jailor.

Literally translated into English this means :

Hon’ble Court

It is submitted that due to non-availability of appropriate police force
the accused is not being produced, only the warrant is being sent.
Kindly fix next date of peshi (and inform). This is our request.

Jailor.

Precisely this amounts to violation of three kinds : one, that the Jailor who was
bound by the production warrant to produce the remanded prisoner before
the court on due date has conveniently (and with impunity) failed to obey the
directions of the court; second, that the state which enjoys the prerogative of
taking away the liberty of a person has failed to process him through the
established criminal justice procedures on the pretension of lack of sufficient
resources to provide appropriate police force to escort the accused to the court
as demanded by section 167 (2) (b) of the CrPC; and three, that the jailor who
is not a party to the case has requested the court to extend the period of
remand of the accused, and the court routinely extends it without realizing its
detrimental effect on the life of the accused and his dependent family.

It needs to be seen that this practice is assuming alarming proportions and
Undertrial prisoners keep complaining in vain to visiting authorities that their
period of remand is being extended for months together without their being
produced before the trying Magistrates. This does not only amount to
unwanted incarceration; but is also a denial of opportunity to the accused to
put up any lawful request or submission to the Magistrate either himself or
through his lawyer for grant of bail or for availing benefit of the Probation of
Offenders Act or plea bargaining or for release from custody under any other
law in force.




Section 167 of the CrPC needs to be stringently followed even in the matter of
putting up challan against the accused Undertrial prisoner. Justice PN
Bhagwati observed in Hussainara Khatoon & Others Vs State of Bihar “When
an Undertrial prisoner is produced before a Magistrate and he has been
detained for 90 days or 60 days, as the case may be, the Magistrate must,
before making an order of further remand to judicial custody, point out to the
Undertrial prisoner that he is entitled to be released on bail. The State
Government must also provide at its own cost a lawyer to the Undertrial
prisoner with a view to enabling him to apply for bail in exercise of his right
under proviso (a) to sub-section (2) of section 167 and the Magistrate must
take care to see that the right of the Undertrial prisoner to the assistance of a
lawyer provided at State cost is secured to him and he must deal with the
application for bail in accordance with the guidelines laid down by us .... We
hope and trust that every Magistrate in the country and every State
Government will act in accordance with this mandate of the court. This is the
constitutional obligation of the State Government and the Magistrate, and we
have no doubt that if this is strictly carried out, there will be considerable
improvement in the situation in regard to undertrial prisoners and there will
be proper observance of the rule of law.” (1980) 1 SCC 108.

Video-Linkage facility in prisons

The criminal justice system enthusiastically welcomed the video-linkage
facility between courts and prisons introduced in Andhra Pradesh in January
2001 and in other states later. This system was intended to overcome the
problem of non-production of Undertrial prisoners regularly before the
magistrates in compliance of Sec. 167 CrPC, due to non-availability of police
escort. It was thought that the system would reduce overcrowding in prisons,
as Undertrial prisoners would be ‘produced’ before the magistrates through
video and that would give the prisoners more access to bail or to plea bargain
by admitting guilt. Prisons and Police departments welcomed this system as
that saved them lot of routine administrative work. But more than five years
of implementation of the system have exposed its weaknesses more than its
gains.




Every time the prisoner is produced electronically before the magistrate, the
later is expected to take into account the changes in the circumstances of the
case and judiciously decide on granting or rejecting bail. But the system is just
used for routinely extending the remand periods of the prisoners once in 14
days. In most cases no legal counsel is representing the prisoners in the
electronic courtroom and magistrate receives no briefings from the
prosecution.

Since prison officials are present in the prison video-linkage rooms, the prison
grievances, especially of long staying prisoners, are not reaching the
magistrates. It seems non-production of UTs physically in the courts is
substantially reducing their capacity to negotiate for bails with the judiciary
and arrange for their sureties.

It appears that the video-linkage between courts and the accused in prison has
replaced the substance of judicial hearing. The system is just saving some time
and expenditure of criminal justice system. In the whole process the ends of
justice are getting defeated for the accused prisoner. Video conferencing
seems to subvert the intent and spirit of Section 167 of the Criminal Procedure
Code.

Free Legal Aid
A potential instrument of justice to the poor and the vulnerable

An important development in the criminal justice system of the country,
which all stakeholders in prison management should know and make use of,
is the availability of free legal aid.

Article 39A, a fundamental constitutional directive, added to Part IV of the
Constitution of India by Forty-second Amendment in the year 1976, states :

“39A. Equal justice and free legal aid. - The State shall secure that the
operation of the legal system promotes justice, on a basis of equal opportunity
and shall in particular, provide free legal aid, by suitable legislation or schemes
or in any other way, to ensure that opportunities for securing justice are not
denied to any citizen by reason of economic or other disabilities.”




The purpose of central legislature to introduce this Article in the Constitution
of India was to create mechanisms for making justice accessible not only to the
poor, illiterate and ignorant but also to those suffering from “other disabilities’
such as that of incarceration. The gloomy prison barrack and extremely
stringent jail-rules cut off an inmate from the world outside, and make it
extremely difficult for him to seek legal help. Legal remedies, both civil and
criminal, are often beyond the physical and financial reach of most of them
who come from the lower strata of the society. Therefore, in pursuance of the
directives under Article 39A of the Constitution, the Legal Services
Authorities Act was passed in the year 1987 and enforced on November 9,
1995. This Act paved way for, both, pre-litigation dispute redress programs
and for post litigation processes of legal assistance and speedy disposals. It is
because of this extended coverage of legal aid that this Act has an edge over
provisions under section 303 and 304 of the Criminal Procedure Code, which
impart right of legal aid to accused at state expense in certain cases.

State Legal Service Authority in each state is by law mandated to monitor and
coordinate legal service programs in the state for achieving the objects of
social justice as contained in the fundamental directive 39A of the
Constitution of India by providing legal aid, legal literacy, legal awareness,
Lok Adalats. and support in resolving legal problems of people in the state,
particularly those who are below poverty line in tribal, backward and remote
areas.

Para Legal Clinics need to be established at various levels of justice
administration. Such Clinics should aim at promoting legal awareness and
providing legal advice even for pre-litigation stage. Through NGOs and
government agencies having roots in public they can educate people that their
grievances in regard to public utility services can be redressed very quickly by
Permanent Lok Adalats established in each district and at each Taluka in a

district. These clinics can refer cases to the permanent Lok Adalat where
sincere efforts are made to adjudicate problems by reconciliatory efforts.




Since ‘persons in custody’ are specifically included in the list of persons
entitled to legal services in the Act, it is the duty of prison officials and prison
visitors to educate prisoners about the provisions of the Act and the services
available through the network of legal mechanism created under it. If prison
inmates or the members of their family outside prison have disputes which
are either compoundable or related to ‘Public Utility Services’, they can avail
the services of Lok Adalats for an early settlement.

As a novel step ‘Legal Aid Cells’ for Undertrial as well as convicted prisoners
can be opened in all the prisons - Central, District or sub-jails. This scheme of
free legal aid to the poor, and to such socially handicapped persons as those in
prisons, is a great step forward for achieving the goal of ‘justice for all’. It
needs to be taken in the right spirit not only by the advocates offering their
services to local legal services authority, but by all agencies of the criminal
justice system and by NGOs working for community welfare.

One of the targets of prison reforms should be the provision of legal aid to
inmates awaiting trial, because ready access to lawyers by economically
marginalized inmates is not a practical reality. Legal aid functionaries of India
should take lessons from Kenya where para-legal aid clinics run both by the
government judicial system and by NGOs/CBOs have successfully
empowered prisoners through legal literacy programmes, teaching law and
procedures through forum theatre and interactive learning techniques to
enable prisoner to apply law in their own cases. For achieving this objective it
will be necessary to adopt an inclusive approach of promoting partnership
with non-government agencies interested in prison work and to grant them
access to prisons on a sustained basis, even if that demands some kind of
accreditation of these organizations.

Some of the drawbacks that emerge from the present functioning of free legal
services need to be mentioned here:




e It appears that free legal aid scheme, in all its ramifications and
implications, has not been adequately publicized. It needs to be given
wide publicity not only among various agencies of criminal justice
system but also in rural areas through panchayatraj network, in prisons
through prison welfare officers, in Law Colleges through teaching staff
and in the community through selected NGOs. An important task of the
Legal Services functionaries is to spread legal literacy and awareness.
All legal service programmes and schemes must work to instill in the
minds of disadvantaged sections of society the confidence that our
administration of justice is committed to provide equal justice to all.

There is a general feeling that persons availing free legal aid fight an
unequal battle in the judiciary because the other party, with better
financial resources can secure more able legal assistance and thus
deprive them of equal justice. It is generally seen that advocates who
offer their services for this scheme are comparatively very junior and
inexperienced. It is the duty of Legal Service Authorities to ensure that
the poor and the incarcerated, to whom they provide legal aid do not
remain under the impression that they are getting comparatively
inferior legal assistance. Well-established and senior advocates can be
encouraged to ‘donate” a small part of their precious time for the service
of the poor and deserving.

The work of empanelling experienced and good lawyers for legal aid
purposes can be achieved through increased interaction with the legal
fraternity to motivate them to take up cases of the poor and the
vulnerable. Regular meetings with the Bar Council and the local bar
associations would help in achieving this purpose. Lawyers who render
outstanding services under this welfare scheme should be publicly
recognized and felicitated.

To have access to legal services and to be defended in the court of law is
one of the residuary rights of a prisoner. Poor and disadvantaged,
particularly women who form a special category, must get this facility
at state expense. But advocates associated with legal aid work show
reluctance in visiting prison inmates and many of them lack that
professional propriety that imparts satisfaction to clients.




The benefit of Lok Adalats is not reaching prison inmates in the proportions in
which it should. One reason could be that Lok Adalats are not held in prison
premises where a large number of under-trail prisoners are lodged. But the
other and the more important reason is that members of the Bar do not
encourage their clients to persuade opposite parties for compromise and to
approach Lok Adalats for fear that they shall lose their income if legal

procedures for settlement of disputes are so drastically abridged. This

apprehension appears to be ill-founded because there is already so much of
litigation that having matters settled will increase the turn over and will not in
any way affect the overall income.

e Some efforts should be made to involve senior law students in legal aid
and awareness programmes in prisons. It is an initiative that must be
pushed because the involvement of law students in these programmes
will not only assist the Legal Services Authorities and their
beneficiaries, but also the law students themselves. They will realize in
advance as to how to deal with litigants and how best to apply law for
the benefit of clients whom they are likely to face after their graduation.
Internship with legal service authorities for a prescribed period can be
made an essential requirement for the award of a degree of L1.B., LLM,,
or for registration as a practicing lawyer.

Lok Adalats are the most effective alternate dispute resolution
mechanism for the kind of litigation that is prevalent in the subordinate
judiciary. Yet this mechanism has been successful only in respect of
limited kinds of litigation, say, in the matter of recovery of land
acquisition compensation or motor accidents claims. The principle
reason why Lok Adalats have not been showing effective disposals in
other kinds of matters is because there is reluctance on the part of
members of the Bar to do so. This also is perhaps because of their
apprehension of losing their income. But on the balance of social justice
the cost of incarceration and consequential suffering should weigh more
than transient benefits.




e Commenting on the negative approach of state governments on the
issue of settling disputes through Lok Adalats, Hon'ble Justice G.B.
Pattanaik, the then Judge of the Supreme Court of India, while
addressing a Seminar organized for the State Legal Authorities in the
premises of Madras High Court, remarked :

“...But, what is distressing, which I felt all these years and even feel today is
that no Government is coming forward to dispose of the matters in which the
government is concerned through this Lok Adalat system Today, the
veteran litigant in every court is the government and therefore, if the
government does not come forward with the necessary will, with the necessary
intention that even their cases could be disposed of through this medium, this
movement may not take that much of speed as it ought to I have come
across instances where even if the State Government is called upon to pay a
sum of Rs.10,000/~, they would not enter into a settlement, later on they would
pursue the matter right up to the Supreme Court.”

The honorarium for lawyers who opt to appear for the accused under
the legal aid scheme is unrealistically low. It should be made more
attractive to improve the quality and reach of legal services for
vulnerable sections of the society.

The work of tackling petty offenders should be brought within the compass of
Legal Services Authorities and special efforts should be made to procure
services of legal practitioners’ fraternity for this purpose. With special training
organized with the help of voluntary organizations working in the field of
prison reforms and legal aid, these legal practitioners can be grouped into
legal clinics and counselors. It can be made mandatory for the police to refer
cases of petty offender to such clinics for appropriate advice on whether the
offender should be given a community treatment or be subjected to structured
judicial processes.

Legal Aid system as envisaged under Article 39A of the COI has drastically
failed in its ground application. It needs a second thought and restructuring.
Lok adalats and Jail Adalats need to be more frequent and effective in dealing
with petty offenders. Even executive magistrates need to rethink and review
the appropriateness of putting so many people in prisons for so long a time
under preventive provisions such as 107, 109, 151 Cr.PC.




Under-utilisation of Probation of Offenders Act
Negative role of Advocates

Judicial system all over the world is recognizing that imprisonment alone is
not going to solve the problem of increasing crime rates. It is with this
perspective that some welfare laws have been enacted to prevent
incarceration and to divert the offender to community based treatment.
Probation of Offenders Act 1958, is one such law, which, if effectively used,
can make a dent on the present scenario of overcrowding in prisons.

A majority of pretrial and convicted prisoners belong to the category of first-
time offenders. Prison statistics show that repeat and habitual offenders
comprise between 5 to 6 percent of all persons convicted of crimes in the
country.?> The portion of habitual offenders among Undertrial prisoners is
even lower. By a rough estimate, around 90 per cent of the offenders
(convicted and Undertrial) fall under the category of first-time offenders. Even
if we deduct the exceptions falling under various sections of the “Probation of
Offender Act,” and sections 360 of the CrPC, almost 50% of this population
should be eligible for the mandatory benefit of non-custodial correctional
treatment envisaged under these special provisions.

It is a sad commentary on the criminal justice system that these provisions are
not applied in the spirit in which the laws were intended. Some of the judicial
magistrates, during personal interaction, admitted that they were afraid of
being labeled as ‘pro-offender’ judges (entailing adverse remarks in their
Annual Appraisal Reports) if they applied these provisions as frequently as
they were intended. Section 6 of the Probation of Offenders Act and Section
361 of the CrPC mandate that if (in the case of certain categories of offenders)
the provisions of these social legislations are not applied, the trial
magistrate/judge shall have to record reasons for not doing so. But in large
majority of cases this mandate is violated with impunity.

25 QOut of the total number of 108 thousand convicts in the prisons of the country at the end of the year 2005
around 10 thousand (5.2%) were recidivists according to Prison Statistics India, NCRB, MHA, Government of
India - p. iv.
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If first-time offenders are informed at any stage during protracted trial that
according to section 12 of the Probation of Offenders Act “a person found
guilty of an offence and dealt with under the provisions of Section 3 (release
after admonition) or under 4 (release on probation of good conduct) shall not
suffer disqualification, if any, attaching to a conviction of an offence under
such law,” many of them will prefer to admit their guilt rather than suffer the
drudgery of a dungeon any more.

A discrete and judicious use of these provisions can reduce the number of
Undertrial prisoners as well as the length of their detention; but it seems,
neither the advocates nor the judiciary vigorously utilize the social and
humanitarian aspects of these provisions. The state sponsored free legal aid
functionaries need to educate Undertrial prisoners through legal clinics about
the implications of these provisions for their own life and for the life of their
dependents.

Negative role of advocates

It appears that legal practitioners functioning at the level of lower judiciary
are not interested in the early disposal of the cases of Undertrial prisoners.
There is a tacit but unfounded belief that the use of provisions of Probation of
Offenders Act or of Section 360 of the CrPC shall perhaps adversely affect
their professional income. Even contact between advocates and their clients in
prisons is negligible; as a result they lose track of the case and keep on seeking
extension of the date of hearing resulting into extension of remand to custody
by sheer callousness.

Non-starters - cases of mentally sick criminal offenders
Cases of mentally sick criminal offenders

The trial of mentally sick inmates (particularly those declared incorrigible or
schizophrenic paranoid) simply does not begin. If (the trial) Magistrate is of the
opinion that the person referred to (a competent medical officer for
examination of his mental condition) is of unsound mind and consequently
incapable of making his defense, he shall record a finding to that effect and
shall postpone further proceedings in the case.2

26 Section 328 of the Criminal Procedure Code.




This, in many cases, amounts to indefinite postponing of trial and indefinite
incarceration of the mentally sick accused. The court waits for a report form
medical authorities certifying that the accused is fit to defend himself, which
is obviously not available in the case of incorrigibles. The family of the
mentally sick is not interested in taking charge of the accused on bail and/or
bond and therefore such inmates keep staying in prisons for years together.

The cases of 70 year old Jagjivan Ram Yadav of Faizabad District Jail, who was
released after 38 years in prison without trial and that of Rajaram, who was
released after 37 years on the intervention of some human right organizations,
have been reported internationally in the month of February, 2006.27 A state-
wise thorough examination of mentally sick prison inmates in the country
might reveal more such cases of gross negligence.

Most of the states in the country have no asylum for keeping and caring for
the mentally sick for the rest of their life. One such facility for criminally
charged mentally sick persons should be created in each state and it should be
located within or adjacent to the state mental hospital or the psychiatric
center. This facility should be under the administrative control of the IG of
prisons; but the care and treatment of inmates should be left to the medical
department. All mentally sick incorrigible criminal prisoners should be
shifted from regular prisons to this facility and their prison record should be
maintained by an officer of the Prison department. Section 329 of the CrPC
maintains that the time spent in the discernment of the fact of the
unsoundness of mind and incapacity of the accused shall be deemed to be
part of his trial before the Magistrate or the court. Therefore, those of them
who have served incarceration during such examination for a period equal to
the highest sentence awardable in the offence for which they have been
arrested and remanded to judicial custody, shall be shown as released from
prison in accordance with the provisions of Section 428 of the CrPC, and
shifted to the mental hospital/psychiatric centre under provisions of the
Indian Mental Health Act.

The cases of those accused of an offence punishable with death or life
imprisonment shall be referred to concerned government for consideration of
withdrawal of case (at least) after 14 years of incarceration, following the spirit
of Section 433A of the CrPC.

27 Hindustan Times, Monday, February 6, 2006 and Nav Bharat Times, Sunday, February 12, 2006.




Juveniles in Prisons
Need for immediate intervention

It is a matter of grave concern that inspite of the enactment and enforcement
of the Juvenile Justice Act with the proclaimed objective “to ensure that no
child under any circumstances is lodged in jail or police lock-up”, children
between the age-group of 16-18 continue to be arrested, remanded to judicial
custody and confined to prisons in the country. National Crime Records
Bureau (NCRB) of the Ministry of Home Affairs, Government of India has
been reporting that the number of juveniles falling within the aforesaid age-
group of 16-18 years, confined in jails from year to year, for four years (2002 to
2005) has been 3813, 2138,1021 and 1338.

Incredible though it may seem in view of the mandatory provisions of the JJ
Act, it is a matter of immediate attention and study as to the circumstances in
which juveniles in such large number are kept in jails (particularly in the
prisons of Uttar Pradesh, Haryana, Karnataka and West Bengal). The Ministry
of Justice and the Departments of Women and Child Development should
investigate this issue for immediate remedial measures.

Custody of Women
The problem of single woman in jails and sub jails

A statement on access to justice and legal empowerment will drastically fail if
we do not take into account the plight of women in conflict with law,
particularly those who have been confined to custodial institutions. Those
who are convicted, are congregated in remote centralized institutions where
their relatives find it difficult to approach and meet them; but those who face
trial, are kept in local prisons (district jails or sub-jails) under conditions
which demand serious attention.

Lack of lady warders, particularly at sub-jails, is causing untold misery to

women inmates who stay alone in desolate barracks within prisons for men.

Violation of human rights in prisons is common but women are particularly
vulnerable to human rights abuse and discrimination of varying degrees.




The main reason is that they do not have separate prisons and at most places
have no women staff either for their secure confinement or for medical and
other examinations. Special needs of women inmates who are pregnant or
who are accompanied with infants are generally ignored. These violations are
invisible and committed with impunity because of non-accountability and
lack of transparency in prison administration.

Most jail rules provide for the method of keeping women inmates in prisons
and in sub-jails. One such rule reads as follows :

Female prisoners not to remain alone in female ward. - When, however,
there is only one female prisoner in the female ward, and there is no
female warder or overseer, and the prisoner is likely to be there for
more than seven days, the Superintendent shall arrange beforehand for
another female prisoner from the nearest jail to be sent to keep her
company, or to send the prisoner to an adjacent Jail. In extraordinary
circumstances the Superintendent may allow a female friend to visit the
prisoner and live with her in the jail. If the female prisoner has no friend
who will stay with her, the Superintendent shall entertain a female as
an extra warder to keep her company.

This important rule for the upkeep of women inmates is followed more in its
violation than adherence. At most of the District Prisons or Sub-jails there is
no separate sanctioned post for lady warders. This is so perhaps for two
reasons : one, the uncertainty of the presence of women Undertrial prisoners
at these institutions, and two, the constant change in the number of women
Undertrial prisoners, if there are any. It is because of this uncertainty that the
aforementioned rule has been construed in a manner that provides several
alternative arrangements for the upkeep of a single woman inmate at a jail or
sub-jail.

But provisions of alternative arrangements in this rule (which was framed
more than half a century back) have become hackneyed and impractical for
various reasons -




Calling a woman inmate from the nearest jail may cause hardship to
that other woman because it may deprive her of the proximity to her
relations and family members. If she is transferred to another jail,
without her willing consent, just to give company to a woman prisoner,
it would be a violation of her right to live with minimum restraints;
Sending a single woman to the nearest jail or sub-jail (where other
women inmates might be lodged) causes procedural difficulties of
production of the inmate before the concerned court on the date of
hearing. She will have to be shifted from one prison to the other for
appearing before the judicial magistrate on each such date, causing
problems of transfer, availability of woman guards and the risk of
violation of her personal security.

Searching for a woman friend who can give company to a single
woman prisoner, or could willingly opt to stay with her in the
horrifying prison conditions, is a tough job - almost impossible for the
scanty prison staff to execute. This alternative is also wrought with the
possibility of a complaint of illegal confinement because prison rules
unconditionally prohibit the locking up of any person in the prison
without a valid warrant of custody from a competent authority.

To “entertain a female as an extra warder’ is not possible now because
prison superintendents have been divested of their powers to recruit
persons on temporary, casual or daily-wage basis.

Since the population of Undertrial prisoners is always changing it is difficult
to predict or anticipate when and at which prison the number of women
Undertrial prisoners would be reduced or raised to a ‘single woman’. The
Prison Department is not in a position to say at how many jails and on how
many occasions there was a single woman Undertrial prisoner in a year. An
intervention by Visitors of prisons can perhaps raise some hope in such cases.
They can exercise their influence in providing the services of lady home-
guards for such temporary phases at jails and sub-jails where there are no
lady warders.




Rules for segregation of women prisoners from their men counterparts make
it essential to keep them not only out of reach of male prisoners but also out of
their sight. Therefore, the construction of women enclosures within jails for
men is such that the gates of their enclosure, and the wards within the
enclosure shall not be in the same line of sight so that no passer-by could
violate their privacy. If, on one hand, this ensures total segregation, it also, in
essence, results in complete isolation (an illegal solitary confinement) of a
woman inmate, if she is alone and there is no lady warder to keep watch on
her. This precisely is the situation in almost all sub-jails and most of the
district jails in the country.

The problem of keeping women Undertrial prisoners in jails where there is no
woman guard and no proper enclosure to keep them safe must cause concern
and draw sufficient attention of state authorities. Why can the state not think
of some proper arrangements for keeping them in jail, if there is law to curtail
their liberty? Does the state have right to restrain their freedom if it has no
funds to provide for lady warders to keep watch over them and to construct
appropriate prisons to keep them in? Should the state not confer with the
Judiciary and devise ways to release such women on bail (or on personal
recognizance if they have roots in the community) until there are proper
arrangements for their confinement in prisons? Should the state government
not appoint a committee of women officers from the prison, the judiciary, the
police and some women social organizations, to make a one time review of all
women Undertrial prisoners in jails where there are no women guards, and to
suggest some concrete ways to improve their lot.

There should be some provision for appointment of temporary lady warders
or lady home guards when women are admitted to sub-jails. A panel of lady
home-guards should always be available at Jails and sub-jails having no
sanctioned strength of lady warders, so that the services of one or two of them
could be procured when a single women prisoner is lodged in the prison.




Prison Visiting System
Prospective approach

Reviving and reinforcing Prison Visiting System (PVS) as a tool for
community involvement in correctional work - PVS being the only window in
prison walls that legally offers and allows a social intervention in closed
institutions. Non-official Prison Visitors need community support for their
legal empowerment to work effectively in prisons.

Almost all Jail Rules in the country contain provisions, framed under section
59 (25) of the Prisons Act of 1894, for the “Appointment and Guidance of
Visitors of Prisons’.

The plan of appointing persons, official and non-official, to serve as visitors to
jails is a very valuable part of the Indian system of jail administration. It
insures the existence of a body of free and unbiased observers, whose visits, if
regularly conducted and appropriately attended to by state authorities, can
serve as a guarantee to the Government and to the public, that the provisions
of the Prisons Act and Prison Manual are duly observed. It can also speedily
bring to light any drawback, malpractice, discontentment or abuse in the
prison system, and provide occasion to the government to address them in
time before they assume serious dimensions.

The existence and perpetuation of the institution of non-official visitors is
especially valuable as supplying a training ground where members of the
public can obtain an insight into jail problems and learn to take an interest in
prisons and prisoners. Experts in the field of correctional work and bodies
appointed from time to time by the government for prison reforms have
repeatedly emphasized that it is of great importance to create such an interest
in the public mind and the appointment of non-officials is one of the best
methods of promoting this end.

It is a matter of great concern that Prison Visiting System, a very potential
social tool affecting the life of prison inmates, has run into disuse and has

become a fruitless paper formality resulting from neglect and indifference

over the years.

Social and ideological developments concerning conservation of human rights
in custodial institutions seriously demand that the system be revived and
revitalized in order to be effective and result oriented.
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A close look at the existing rules for the appointment and guidance of prison
visitors shall reveal that several of its provisions have become outdated and
need amendment. Those that can apply are not being followed in the right
spirit. There are a number of procedural failings that lead to loss of
accountability, both on the part of prison officials and prison visitors.

One basic drawback that the present Visiting System suffers from is that the
state departments of Home and Justice, which are responsible for the
appointment of NOVs in the state, cease to have any contact or
communication with them after the formality of appointment. They have not
evolved any mechanism by which to ensure that the appointment letters have
reached the designated NOVs, or that those appointed have willingly
accepted the assignment.

The system of prison visitors is considered by prison staff as an un-necessary
intrusion in their work. Non official visitors are not considered as credible
functionaries by prison officials because (as generally contended) they are
appointed solely on the grounds of their political affiliations, with no
consideration to qualifications or experience. They are discounted in their
intentions and discouraged from attending to their assignment.

Non-official visitors in turn reduce their functions to mere perfunctory ritual
when there is no cooperation from prison staff and little encouraging response
on their visiting notes from appointing authorities. Non-official visitors are
not even aware of their duties or rights as prison visitors. They have never
been acquainted with the rules made for their guidance, nor have they been
informed of the administrative or correctional functions of prisons and prison
officials.

A large number of non-official visitors have never visited the jail for which

they have been appointed, and still some of them have been repeatedly

appointed to the position because there is no answerability for non-
performance.




There is no recognition or reward for those few who take out time to visit jails
and write their visiting reports. Perhaps a timely action on the suggestions
made by a non-official visitor or a letter of thanks to some of them who make
valuable suggestions could prompt them for more interest in their work.

Even the visits of ex-officio visitors of prison are not so regular and
purposeful as intended in the rules. Of the several official visitors of prisons
enumerated in rules many have never visited any of the prison institutions of
their respective states.

Obviously, the picture of the current operation of the System of Prison
Visitors at the jails of the state is dismal. A very well-intentioned and
efficacious system has been rendered sick and dysfunctional due to protracted
neglect. It operates in a casual, purposeless manner, and needs to be revived
and re-activated. If properly managed, it is capable of yielding very good
results both for the department and for prison inmates. It has the potentials of
addressing and redressing some of the serious infirmities suffered by prison
system as a whole. It can also open a window into prisons for community
participation in correctional activities.

Prospective Approach

We are all aware of the fact that the obscurity that covers the institution of
prison makes it a fertile breeding ground for human rights abuse. Barring a
few institutions, prison conditions in general are appalling in the country.
Most of these afflictions result not from any malfeasance of the prison staff but
from the collective neglect of the whole system. Those who can deliver goods
do not know how to do that. Those who know have no means to remedy the
ills. There is lack of effective communication. Those who communicate lack
perseverance. There is no linkage, no monitoring, no deadlines, no evaluation
and therefore no result.

The Commonwealth Human Rights Initiative (CHRI), an international
organisation with its headquarters in New Delhi, has for the past some years
been doing remarkable work in the field of reviving and strengthening the
Prison Visiting System in some of the states. CHRI believes that there is a ray
of hope within the system for bringing about a change. To increase
monitoring and scrutiny of the system from within, CHRI has focused on
prison visitors and prison doctors as key agents of change. The system of
Prison Visitors (particularly the institution of Non-official Visitors) has great




potentials, and therefore to restore and revitalize this system CHRI has
successfully made some simple interventions, such as:

- Organizing workshops to bring together members of the judiciary,
police, prisons, human rights organizations, women organizations, non-
government agencies and, most importantly, non-official visitors of
prisons with the objective of sharing views and pooling commonly
agreeable measures for improvement;

- Interacting with prison officials to clear misgivings that have
precipitated as a result of faulty implementation of rules governing the
appointment and guidance of prison visitors;

- Interacting with official visitors and other government functionaries
with a view to ensuring their cooperation and support for credible and
constructive social intervention in the improvement of prison
conditions; and

- Organizing orientation and training programmes for Non-official
visitors of prisons to acquaint them with various aspects of the system
including, among other things,

their rights and duties as prescribed in prison rules,

effective coordination with the prison department and the
government,

exposure to good practices elsewhere in the state and in the country,
possibilities of making prisons accessible to non-government
agencies and organizations interested in the reformation and
rehabilitation of offenders,

prisoners’ residuary rights and general redress mechanisms,

skills to initiate community involvement in prisons without
substituting the primary responsibility of the State, and

making investigative visits with humanitarian approach and writing
effective visiting notes.




These commendable efforts of the CHRI deserve active support and
cooperation of state governments.

Community participation in correctional work
An essential component of prison reforms

Prison regime and government resources (allocated for prison management)
have never been sufficient to reform and rehabilitate offenders committed to
custody. It has always been realized that government efforts to achieve
restorative justice need to be effectively supplemented by community
participation in correctional work. As a prison functionary responsible for
managing prisons for three decades, I am witness to the fact that the
emotional satisfaction that inmates derive from community’s involvement in
correctional programmes has no match in government run activities. While
inmates look at government interventions with a tinge of apathy and
suspicion, they have great respect for voluntary groups and individuals
coming to prisons with the aim of their welfare both during incarceration and
after their release.

Prisons management cannot provide (from the ranks of its own staff) all the
necessary skills and experience needed to assist prisoners in their emotional
reconciliation, reformation and rehabilitation. Therefore, by establishing
working links between prisons and the community, it would be easier for
prison functionaries, whose job is to deal with the welfare and resettlement of
prisoners, to make full use of skills and help available from the community
and from voluntary organizations offering services of qualified and
professionally trained volunteers.

We, at CHRI, wish to see the adoption of such community involvement in
prisons that would strengthen links between prisons and community-based
organizations (CBOs), non-government organizations (NOs) and individuals
genuinely interested in prison reforms and professionally equipped to
implement them.

Some of the areas of correctional work in which community participation has
potentials of valuable and productive results are:

e Legal empowerment and legal aid;

e Status study of Undertrial prisoners (both one-time and periodical);

e Voluntary probation services;




Medical assistance and drug de-addiction;
Vocational training in employable skills;
Moral discourses and spiritual practices; and
Use of prison labour by private entrepreneurs.

Gainful employment is an essential facet of correctional regime, but using
community resources for employing prison labour is open to abuse and
exploitation. There have been instances though, when controlled and guided
interventions have paid dividends. Innovative and enterprising prison officers
have entered into collaboration with private stakeholders to run production
units within prison campus (or outside) securing both rehabilitative work-
experience and earnings to participating inmates. Its objective was to produce
marketable goods and services under conditions similar to those in small to
medium manufacturing plants in the private sector to reduce institutional
operational costs while providing employment opportunities and on-the-job
training to prisoners.

Innovative contracts entered into with private companies can successfully
cover production units such as computer data processing, garment making,
men’s hairdressing, car and scooter servicing, and so on. Caution, however,
has to be taken that such use of prison labour does not violate any of the laws
governing employment and payment of wages.

The efforts of PRAYAS, a field action project of the Centre for Criminology
and Justice, Tata Institute of Social Sciences, Mumbai, in the field of legal aid
to prison inmates deserve mention in this strategy paper. For the past several
years this voluntary organization is involved in rendering legal aid and advice
to prisoners and their families; ensuring implementation of policies, laws,
procedures and practices affecting inmate rights; supporting children and
families of incarcerated persons; and facilitating post-release rehabilitation of
offenders.




Rotary Club and Lion’s Club have set excellent examples of holding medical
camps (both diagnostic and therapeutic) for inmates suffering from lack of
appropriate medical care at several prisons of the country. SARAA, a Jaipur
based NGO of art lovers has successfully tagged-in a garment and home
furnishing exporter of repute with the Women’s Reformatory of Central
Prison Jaipur, to provide creative and remunerative work to women
prisoners. There are several other such organizations participating in
correctional work, but they have all gained trust and repute through hard
work and commitment to welfare of inmate community.

“For successful community involvement in prisons to occur, both community
groups and prison officials have to work together, making joint decisions to
achieve a better acceptance of each other....There is a need for a process of
mutual cooperation and coordination between prison administration and
community groups, which would see...the extent of community involvement
in correctional processes; and also in creation of accountability of such groups
in the process. This would ensure a better working relationship between the
prison staff and community, and prevent them from having a hostile attitude
towards each other. Increased cooperation may result in improved perception
on both sides, with prison administration being willing and able to relinquish
some of their controlling role in favour of welfare activities of the
institution.”28

For an effective community involvement in correctional work two things seem
imperative:

1. Establishment of a network of NGOs, CBOs, interested groups and
individuals independent of the Prisons Department. This network
would serve to provide information and education which would strive
to empower communities and encourage their involvement in prisons.
It would reach out to members of community and educate them on
correctional processes and their social implications.

. Accreditation of such organizations and individuals by the state for
carrying out correctional programmes in prisons. National policy on
prisons should encourage community participation in correctional work
and should lay down criteria for accreditation.

28 Introductory note to “Community Participation in Prisons: A Civil Society Perspective” compiled and
presented by CHRI at the National Roundtable on Scoping Study on March 25, 2008 : page 10.




3. The state, for instance, could look at the track record of an organisation
in concerned field of work, examine the competence of its voluntary or
paid workers and test their knowledge of prison rules regarding
security and contrabands, before granting an accreditation.

The government could also consider the appointment of Prison Advisory
Committee at state level with sufficient representation of concerned citizens
on it. This will pave ground for the community to have a say in policy
formulation on matters of correctional work and prison management. It
would provide the Department of Prisons with valuable information and
suggestions about community concerns and opinions surrounding prisons
and prisoners issues.

Effecting coordination between Criminal Justice Agencies
The need of the day

A systematic probe into prevailing prison conditions in most of the states of
the country would reveal two distinct pictures, one, that overcrowding is one
of the major problems facing most prisons in the country and that excessive
length and use of pretrial detention is a major cause of overcrowding; and,
two, that all ills of prisons are not the making of prison set up itself - many of

them emerge out of the lack of cooperation from, and coordination with, other
agencies of the criminal justice system, such as the judiciary, police,
prosecution, free legal aid and probation services.

A more fundamental reason for the problems with pretrial detention is the
discordance and disharmony within the system for administering criminal
justice in India. The problems of governance and coordination are common in
most other developing countries, but public confidence in the administration
of justice in this country has, for many years, been very low. A time has come
for all of the agencies of the criminal justice system to work together and to
redouble efforts to restore this confidence. This is a task that rests, not only on
any one agency but on each one of them - the judiciary, the Bar, the police, the
prosecution, prisons, public, the politician and all stakeholders in the criminal
justice system. It is a task to which all must show true commitment and
should not shift blames on each other.




The absence of coordination between institutions in India is endemic. In spite
of the fact that the common objective of all these agencies is the same - the
protection of society against disorder and the vindication of law - they largely
fail to achieve this objective due to lack of concerted efforts. Each agency
wants, and makes, efforts to do the best, but the system as a whole fails to
deliver the common objective. Each agency therefore passes the blame for the

failure of the system to other sister agencies. It is like a sports team studded

with star players trying to win the game with individual efforts, but flops as a
team to make it to the goal.

It is the need of the day that representatives of all these agencies and
concerned citizens be provided some common forum at district, state as well
as national level to discuss problems that demand collective discernment by
justice providers. Below mentioned are some of the questions of justice system
that affect the life of common man and that need to be widely discussed:

Are bigger and more capacious prisons the only answer to solve the problem of
overcrowding; or can we think of some other methods of reducing the population of
Undertrial prisoners that causes this problem?

Are too many arrests necessary for maintaining law and order in the society? Can
appropriate discretion be used immediately after the commission/reporting of crime to
sort the chaff from the grain and to restrict detention to the minimum necessary?

Can the process of criminal justice sustain even if offenders of minor nature are
liberally released on bail, bond or unsupported personal recognizance instead of
confining them to custodial care?

Can women offenders, who have roots in the family and the society, be more readily
granted bail, bond or unsupported personal recognizance without risking the due
process of law?

Can Undertrial prisoners be made to work and be paid minimum wages in order to
support their family outside?




Should Undertrial Prisoners Review Committees comprising members of the local
criminal justice machinery be formed at every district and sub-division, and
empowered to release or recommend to appropriate authorities the release of inmates
who deserve community based trial rather than custody based trial?

Should such Committees visit prisons for review of cases of Undertrial prisoners every
month or every fortnight?

How best can unnecessary delays, postponement of hearing and non-production of
accused before the magistrates be avoided so as to curtail further incarceration of
Undertrial prisoners.

Can the cases of women and young offenders remanded to judicial custody be queued
up separately for early disposal?

Can courts of some judicial magistrates be held once in a month or fortnight within
the prison premises?

Can the amount of bail/bond be justifiably linked to the socio-economic status of the
accused?

At what level should overcrowding in prisons be treated as unacceptable? (In some of

the prisons the inmate population is 4 to 5 times the capacity)

Participating functionaries of the system would certainly realize that there is a
lack of inter-agency understanding of roles in the justice process, that some
archaic statutes require re-examination, that things are not irremediably
miserable and that they could be dealt with both at the policy level and at
local level.
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fgjkhrh mipkj ndj tyk e M de dju el Bgk;rk djA

fosdft +ft Qo 4 S, e =ma g uf@k dk vire ifj.kke g
ithok; mu vijki/;k d €tk Benk; 1j vidkfjr dk;@ek e yxk;i x;
)l 39 UYPR 39 GXAHEl B HRYUTAl &1 S QI H U 3R
ISR @ IHT AR 3Ief R g YHE USAT = | 98 <A™ YA DI
ifd;k d Li.f 9= ) Jegaq ik g @ foy Agayef smear A
miyC/k djkr gA

ARd #, Sdl & Ugd UMI UH SOl &M 2| gr&ar & 49 # g
eI 9uf | AU Ireusedr & gfYa Yed ¥ W%d g 2| od Bl
Iureeff 9 s dlarR &k Sy depkfj;k d dke dju dh Nih gb
Dfr rik €ty d ckgj dfn;k d 1fr lenk; dh cijokgh ,d BkFk
feydj] tyk dk ekuoki/kdkjk o n0;ogkj di fy, ,d mitkA ituu
LFkku mayC/k djkri gA tyk dk tc/ku ijku dkuuk o fu;ek di virxr
fd;k tkrk g feld vuikyu ;k mYYk?%u dh tkp djuk vkerky 1j turk
dh igp L ckgj gkrk gA fgjklr dh fLFkfr dk okLrfod eY;kdu Bj{k
1fd;k d db 1jrk o miyC/k gku di dkj.k voz) gk tkrk g tk rF;k
dk Nik nrk g ;k €tc rd og ckgj vk ikrk g rc rd mli vIc) vkj
vipfyr cuk nrk gA

;0 Vikj{k.k DLFku jgu&Bgu o LokLF; wvolFkk dh fetu dfe;k I xLr
3 S@1 fwRyds 9vfq &3 T sR gfesin @ foag a7 gaiw
gkxk fd ge cnh j[k x;i ykxk d ckdh cpr vi/kdkjk di Bj{kk d Lrj dk
IW | £V UH Usq & o9 IR giad &9 A &1 37 smagasdr 2 3R
oreku ifjfLFkfr et I/kkj yku di fy, difn;k vkj €ty inkfkdkfj;k nkuk
@ B S GUfFaHoT Y METIHAT 2 |




vnkyr d Be{k fopkjk/khu cfn;k dk 1Lnr u djuk
tyk # fafsat faow @ R A= GHar @1 maeasdr

vijkik dk ,d iHkodkjh tokc nu d fy, ,d il U;kf;d Bjpuk dh
tojr g th ykxk dk dn e Mkyu di mikx dk Ixw dlk rd Bhfer
dj n vkj tyk d volj ni fd og bruk Idkjker® ema= Suasr oA oI
vijk/kk d nkgjku dk jkdu el Igk;rk dj Id] bl muykxk d fy, mi;kx
djuk feud fy, BRkenkf;d mipkj vi/kd mfpr gkxk vijk/k d Lrj dk de
H H Agg A3 Hdl & | AP U9 fHeR T4l UsR @ IRy @ foy
cgr vikd mikx mu Benk; 1j vi/kkfjr mik;kitekur] 1fjoh{k] c/ki=]
vkj 0;fDrxr epydkh dk mi;kx fd;k tkuk pkfg, €k vijk/kk d nkgjku
dk jkdu e 1Qy gkA

tgk BEHko gk ednek 1o dn L cpuk pkfg,t fjekM difn;k dh ,d cMh
L[ ;k ckn e fjgk gk tkrh g ;k mUg: xj fggkBrh n.M kir gkrk gA n-i-1-
DI GRT 428 & Y4 @ dc V4 Rais ofedal & 99949 9 € 3oR
djuk mig: vijkk d cxj cnh gku d n.M nu Beku gA bld vykok fEl
VvoLFk ei db fjekM cnh din &x® & wid & a8 s9@ iy g9 @)
ifjdYiuk I bdkj gA

ykxk dk din e j[kuk okLro ei egxk*® gkrk g& ;g] mUg: Bkenkf;d Bok ;k
ifjoh{kk di nkjku bhijokbt dju b db xuk vikd egxk gkrk gA dg cxij
;0 ekuk €k Idrk g fd virldfyr ty wvekuoh; gkr g db jkT;k e
FaRl 941 fo=i @3 v8 ) afufea gd @ < g 9@ @ S ¢
cjdk e j[k tkrk g ftle ,d le; e mldh fu/kfjr okLrfod {kerk L
nk&rhu xuk vikd ykx jlk x;i gkt cfn;k dh vR;fkd B[k BHh cfn;k
@1 U ATHRIHAS YA Ul HE ° Addl 8 off Rar g4 @ 918 5%
dkuu dk mken gkdj thou kiu dju d fy, ri;k dj 1dA ty
inkfkdkfy sk dk 1gk Be; ykxk d flj fxuu] mlg: Hkxu B Bjffkr j[ku
VKj nk IR \ieE 23 # & O Srar 21 99 JAAEl aHar 9 31w
[kph bB 0;0LFk e] db cfn;k dk mud %j d {k= L cgr nj LFkkukrfjr
dj fn;k tkrk g €l L ifjokj I mudk Lid de gk tkrk g rFk tyk e
AT 9 a9 9¢ oirar & | G€;k d ncko e c<krjh d dkj.k n.M LFkkfir
dju e xMcMh dn BEHkkouk Hh Enk gkrh gA

099 20052006 B IGUR ARG HF ¥R B twa @@l o1 10.474%, (ARA F Sl B ATbS—2005-¢H- I-vkj-ch-
Fluziie)
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frgqi 3k faarefm T+t gorR @ dfedl @ @ & 9 w13 @
fy, BjpulRed Ikenkf;d n.M vkj mfpr dilk e tekur d mi;kx }jk
IxXfBr 1;Ru fd;k tkuk pkfg,A fgjklr d mi;kx e bl 1dkj dh deh
ty lok dk cfn;k 1j vi/kd BjpukRed :-lk e rFkk vi/kd dkc j[ku
T G AT BT &4 @1 H 9&d 991 fauivwg 4 99 §feat w e
J[ku e €tk vkrdoknn] fonkgh vkorf vijk/kh ;k dBkj vijk/kh dh Ji.kh e
I 21 a9 399 &, glEer ik R @ forg, smuvifee wiqeRl 4@
fuitVu d fy, iHkodkjh t1kxke] cgrj Hkfrd fLFkfr] fjgkbl di fy, vf/kd
mlk;Or ri;kjh vkj ckgjh nfu;k b bhid d vikd volj miyC/k gk
1 dixA

fty Nk vk vikfudndj.kb dk Rdin dju di fy, vfkd LFku cukup
d i1;K;okph d -k e ugh nfkuk pkfg,A vikd tyk vkj vikd cjdk
D AEATASAT & dAfbd 98 IR Ufhan iR angaiaso &1 ufsbar o1
vir ugh gA tyk e c<i g, fuokl LFkkuk dk Bjf{kr dju d fy, fgjklrh
AGael €, A9 d9reFt d Hf gUEwY 8@ 9glad)l @) JaSdr 8 | 98
xg e=ky; d fy, 1.k le; g ;g ekfuVj dju d fy, fd dleh;
ik;kfer ;ktuk d viku c<i g, ekl;rkiklr LFku dk fdruk Hkx fofiku
JKT sk gk miskx fd;k x;k gA JkT; Bjdkp tyk 1 dkbl 10k [kp' ugh
djuk pkg joh gA Nj{kk depkfy;k di [kkyh LFkku dh fLFkfr %;gk rd fd
oreku tyk ek cgn [krjukd gA db jkT;k e Bj{kk xkMk wkj Ik;ofkn
depkfj;k “hijokbegh LVkQY di 25 % It vi/kd in fjDr iM gA db
Al H(AET UYQY, ORI, Heicd, Y U, d= ARG T<d
Iftefyr gh u; cuk; x; tyk vk cjdk dk depkfj;k dh deh d
dkj.k mizkx e ugh yk;k x;k gA blfy,] tyk e HoM dh fLFkfr yxkrkj
tkjh gA

u doy ;g] 1;klr depkfj;k dh B[;k e deh ty e 0;oLFk dk cuk,
Jlku d fy, dfn;k 1j fulj jou d fy, ck/; djrh g vkj cny: e ogk
4 &R ISR $ AR R VAR &1 Y&t sidt 2| 39 Rafa & &w
cjkb;k d W/k dh ckr ugh Bkp IdrA blfy,] jkT; Bjdkjk dk ;g
faearg faam & smava®man @:

o AR {REAT JMALIHAISN AR od d ¥ gY¢ WMl @ uRdey o
ty dMjk dh Teh{kk vkj mUg: nuilixfBr dji




o vijkk vkj I/kj dh ub fopkj/kkjk di ifji{; e u; vkj oreku
FHaIRAT @ fay AT i RwIR urgasmal &1 9T AIfsa o,
VK]

o IAHI—IRET T yREvT—aRfETa sHaRAl H1 SuaTeEr BT dIfe
dea} gR¥fera ik aiftre wae Qe Sl &1 =@ @1 o 99 |

,d ga® Sia ywwe, sia 4 Rears fead & leg dh lel;k dk gy
fudkyu e futu -1 b ;kxnku ni Idrk gi&

fopkjk/kiu cfn;k dk efr dkuun Bgk;rk 1gpku d fy, fEyk
fof/kd Nok, 1kikdj.k It Bketl; cuk, jlkuk]

1 cfnsk dk fusfer ik I srerera 3 99dg URIR® ®9 | AT
offM;k dkYflx }jk 1Lrr djuk]

vkjkih  Fgk  Dfopkfjr wvkj cgkuk djd Buokbl dh rkjh[k 1j
vuifLrkfr dk grikbkigr djd]

AT & AR 99T WX G¥es qfed sl & gihaa a0 @,
mfpr ifjogu Bfo/kk miyC/k djk dj] vkj

fopkjk/kiu cfn;k d fy, fu;fer Ik b wvkof/kd UBehfkk enfvix
vk;kftr djk djA

U5 k; ikfydk dh Hfedk

,d vke wvkneh dh U;k; rd iagp cuku e U;k;ikfydk cgn egRoili.k
Hfedk fubkk Bdrh gA ,d dY;k.kdkjh jkT; €h fd geky jkT; e
Usk; ikfydT &t a9t s € I8 99 B+ Ay & a1 59 ¢ S
dh vnkyr* cu jguk pkfg, fele U;k; ,d dBkj fof/k dh 1;fDr dkuu
4 ST AT © A1 9 d 9@ dTdHR, A S TSR0
vkj dkuu dk mi;kx okLrfod =ma feem™ @ fag fauiv wu | HHaod,
Tel, Fffaal, afgerst ¢ o afadaeTefila of & 59 =g 9
vnkyr* e ifjofrir gkuk pkfg,A

fopkjk/kiu difn;k di Bcl/k e Uskikfydk dh Hfedk @t st gfecwmior 4
nfkk €k Idrk gidh vkjkih dk ty e Hkt tku d igy U;k; ikfydk dh
Hfedk wvkj 4[kW;k; ikilydk dh Hifedk tc vkjkih dk fopkjk/ku dinh d
“lk e ty e cn dj fn;k tkrk gA




vke wvkneh dh U;k; rd i1gp cuku e mli fopkjk/kiu dinh di zlk e
U;kf;d fgjkllr e Hb thu di 1gy dn Usk; ikfydk dh Hefedk dk]
Hal=g IqIad & S & WY @ AR i1 w9 9 cLlrr fd;k €
Idrk g&

o Ik ;kX; wvkjkih 1kfV;k dk efr dkuuh Fgk;rk o rkj 1 miyC/k
eIl <41, wRrHe 3R o aor aftrieE g4t 7 Dgk; rk igipkukA

e ISR THMA P Wopl, favivdik w afdwdsTefid oo @ aIRifuAT
dkA fghu vkjk [kknu dlh &NkV&etV vigiike e vigkih efgyivie vily
gwyl &l U §§1 &I & JdslT &9 & Jgd @vid JIve 7 Gof
e JIM x;k § weaa: a& a9 HI ave v& & TE yid /| FEH VH
BN Segdlfc d1 JudiyuTE  FHEd gave] 8/ I8 gafaT
vithtol;Lr 1)fr Tk bl ctr 1j vix c<ri g rd vifFkd udliu  ak
Ggavr g | HrT &1 WF adar &/ Jgied aeiH @7 ¥ v 3

ak;r.myh d rif ij vigen iy teturh rlrr (¢Lrr) dfju dk ncro
Myrh g vif mll 1y .t pdiu di frert de LFfir dju db ncro
Mkyrh gA ;g xfick d foz) dBfrii.« =ik I dre djrt gA feldfk
iff.tee ;g geri g fd og 1ty vij nyiyve Mk fuptt fy; ©r g
vif tyk e IMu d fy, #t ;) tr gA

<IrEfer st o IERERRM & 9 |, 1979 1 wa-Ih-vkj- 335 e
ukV fd;k Fkk fd U;k; o ckekj e xjhck dh vktknh dh dkb dher
ugh gA mugku [kn trkri g, dgk fd gthe fuku 0;0r doy bl
dif.x ty e g D;wfd og tetur yu e Ief ugh g ;t mig: tekur
d fy, vionu djur ugh virk gA ef€LVV dk bl ixphu vo/y.m dk
cnyur gixk fd ednet 1o din;k di tetur doy bk d cny g
ety adr tr Idri gA

0;fDrxr c/ki= ij fjgkb dh vkKk nuki srre srerera gw sra & wge
g d vigkih adn e Benk; I tMh g viij mid Hikxu di FEtouk
ugh g rc ml 0;0rxr c/i= jlepydt; 1 fjgf dj nuk pifg, A
lghu vkjk [kkru dk dillh




o lkckpe dk dl 1,-vkb-vkj- 1964 ef.kij 3% tekur vkj fjekM I
LEcfUkr gA bk yxrk g fd ifyl d chp ,d /kkj.k g fd mudk
nkf;Ro g vkjkih dh din dk c<kuk--fdlh Hh ifjfLFkfr e ify 1 dk
vkjkih d din di fy, fourh ugh djuh pkfg, flok; ml le; d fy,
tc dl dh sifa & fay sEa) 9gad e AEwIHdr g1 IR 98
viu drl; d bl igy dk le>r g] tekur dk fojk/k dju di fy,
IATATAS ATASA X RATe @ oY sFaTa® amds §5 &1 Wg |

vnkyr] ify D dh bfnikk vk vkjkfi sk dk xjTrky dju vk fgjklr e
A @ wfeaal wx gHem g wdder 3 qEd WRd & W9 W BM AR
Idrh g vkj ey :clk b fgjklr e n0;ogkjk dk dkuuh wko/kkuk d
U;k; BEc) -k B dk;klo;u B de dj Bdrh g vkj mlg edne vkj
vitk;ktu d fopkjk/ku gku dh vof/k e okil Tenk; e Hkt Idr gA

ke Usk; ikfydk dh Hfedk tc vkjkih dk fopkjk/ku dinh di Zlk e ty e
Mky fn;k tkrk g] €k mPp Usk;ky; vkj BokPp Usk;ky; Fjgk tkjh dN
e ik sftRe @ grew W AR ol =

o dkb H srama w3 w9 4 AR SGTad A1 oI "foRee @ aHd
fifsa dIp T & iqia arsfas TS gl & TR T8 e
thuk pkfg,i/kkgk 167 n-u-0- W26[KA ef®LViV db Me;gh dk /;hu I
ggaT ey 3V g9 g7 & wgse gar @ifey & Rare raedas &
VIf vxy M Jh BLor ugh di Tterh g rc vigeih dke figr dj  nuk
pifg, vif bld fy, u rit tetur vif u gi teturuke di t:jfr
otrh gabity l e ;g My.m g fd efeLViv Myt ,d ixgryy 0;0r db
rjei Iret; =ik I fd;k ©uk pifg,A feruh TYnh ;g /Mf.m Beflr
ot T, mruk vPNk gAs Ukekpe db d il Y, -vkb-vkj- 1964 ef.kijj 39%

gahedT Ifad fd A aa=m @y | g afd &1 geear 2,-VuPNn
21 d virxr nh xb fopkji.k] LoPN vkj Usk; Ixr* 1f@;k dh xkjvh
®1 Udh AMaH dd @ 3w ag JkT;k dk drl; g fd og ,|Ih ifd;k
I o eIt &1 ey gawewn gHfaa & o |

IffIoE @ SR feq 89 @ G ¥, durard gorrell e @ 99
11981 f@-y-t-] 1273k e mfpr :-lk b voykdu fd;k ge fneix I




vith;kx ik d , Gl ;& e ILrh v pryke d dkf.« giue oty, foyc
I vutiu ugh gA

ge I ednet d ctf e tur g ftue vtk kxi{y di , Tl k Mt
GTgYars] FIv [AGIgar a1 T §SIHY B T BYd B BN HITIIHAT b
viid foyic gvk gAVIk ktu |, TRrT &1 sradcreficrar @ &ieor et
d etf] xxj rojik dju e vilett o ncy dnh eghuk vif Iyt rd
Lyt e mVdr jgr g--afta geed & g@iv [l siv garor & arer a7
mld cxy U:¢; I bdky d viuok; iff.ee dk 1okxg gA ;g ,d 0;0r
av edne d cxy dn dju dr iokxg gA ;g ,d 0;0r dk Uk Iter
gHGH @ FHIY BT YaITE &/ V& ~FIIGHd JHeHd @I argd & g
edanefA

o IRIMl &l Mgdagds faarR &1 IRGR g9 i ==l 9 g
g&tkp] bDok; jh] A<, arfier, uReneq 9 JIORT HeAT W= |
I, -vkj-viry: dk dily

ty e Ht x, vkjkin dafr U;k;ikfydk di foLrkfjr dk;k dk

mi;kx /;kutod fd;k tkuk pkfg,Aty d dk;k dh fuxjkuh dju
d fy, U;kf;d vikdkj;k dk db Bfefr;k vkj fudk;k d InL; d
Ik e eukuhr fd;k tkrk gA fopkjk/ku difn;k di BEcU/k er ,ilh gh
ve afifa 2 fagar wda whenr afafo fSaer smewwes w9
BefVix Bky e nk ckjii;fn BEtko gk] vkj vikd K[k e gkuh
pkfg, A

fopkjk/kiu cfnzle di Behfik Bfefri;-itvkj-1i

U H B A 4 Usd a1 o Sidl § 99 faareia ofear 9
vkof/kd Beikk di fy, ;-ih-vkj-Ih- dh fu;fr dj yh gA tgk , Ik ugh
g] ogk ty wvi/k{kd Fjk BHh fopkjk/ku difn;k dh Bph feyk o =
Usk;ky; dk ckjhdh b ;g tkp dju d fy, Heeh tkrh g fd dgh dkb
fopkjk/khu dinh edne’ dn fopkjk/kurk et vufpr -lk I yc le; rd
din u gkA fopkjk/khu dfn;k dh fLFkfr dk ;g v/;;u ty if@d;k dk ,d
Aedyul Ugq] © IR sHET fsoyds uraq f&anr s =ty |




len{kk Bfefr dk BHk fopkjk/kiu difn;k d dilk dk eY;kdu djuk pkfg,
daife I8 I8 gHR=Ea o= 9o & Fr=fafaa SPral 4 |4 f=f o an
vikd d virxr vku oky: dillk dk BEc) vnkyrk e dkeu dkt cuke
Hkjr X.kjkT;] 1996 d dill e mPpre U;karera @ frden (sl Sad
mYyf[kr vioknk di BkFk: di virxr mfpr dk;okgh d fy, Kt fn; €k, ]
VKKK

idl4 fopkjk/kiu dinh tk fdIh L1 vijik d fy, wkjkih g feldk n.M 3
a9 ®T HREN 8 3R ST &7 A &H 6 924 AT S99 s 99y d&
ta 94 ® g @ &k fowd qovear 1 9 4 faarefa 2, s°€ 9wea
ij fjok fd;k &k, xK]

[k fopkjk/ku dinh &k fdlh b vijkik di fy, vkjkih gt feldk n.M 5
a9 BT FRATR 8 AR Sl &7 A HH 6 Al AT S99 AfSa 3rafer forg
ty e jg p®T & 3 o8l q&H<AT &4 4 &9 2 99 4 fogreEls 235
tekur ij fjgk fd;k €k, xK]

ixh fopkjk/ku dinh €k fdlh b vijkk d fy, vkjkih g f€Eldk n.M 7
a8 AT SHH HH P HE Bl & MR Ol HH A HH 1 99¥ dP ol H 8
pdk gk VKkj tgk ewedr &9 4 &0 2 991 4 faarefa 285 99Mq
ij fjok fd;k &k, xK]

ke vkjkih dk c[kLr dj fn;k &k,xk ;fn mld fo:) VkfQd (VifQd)
JURTE Al ARG HrAarEl 4 gaoadr 2 9uf 4 faareE= 2,
(8) S8l 3SIcTeld @1 TAT gRT AT que 2 a9l | faaweElw =l

JETAd BRI THIAd B 919 G4 & 918 AR &1 AT T ST IR
nxh ;k dl dk c[iKLr dj nxhA

iph tgk VIK; &R ST oTuRTe, HHedT YR Y €Y 2 99 9
vikd Te; L fopkjk/khu gk] mBer vnkyr wvkjkih dk c[kLr %NkM nixp
dj nxhA

ING tgk vkpkih dk il vijk/k el NkM fn;k tkrk g feldk n.M doy
AT ST 8 SR 98 gAREd! gHfa &1 9 8 AR HeAr (P 9§ D
HIR YR | g3 &, RN &l Sivad & &3 g |




ith tgk sraxTer @ fov ode 1 99 B ® HREMR &1 <0 & MY oI&l
AHedr 1 a8 @ AR YR¥ 9 g3 &1, R &l sis faar e, &k

S8l AW & ¢ 3 99 TH & HREMR BT VS © AR JHaAT 2 99
I fopkjk/khu gk] vkijkikd Usk;ky; €hk dl gk mBid vulkj vkjkih dk
Blg M1 AT IIad HX <91 AR o & daH AT |

dkeu dkt dl e fu/kfjr f1)kr Loridk;kflor gku oky: ugh gA mlg:
fgur A e &1 AR IR, arieeds s e @ 9%%a @ <l
fupy: Lrj 1j wvkijkikd Usk; d forj.k d iHkh g] feud Befk
fopkjk/khu difn;k d fjekM c<ku d fy, cLrr fd;k €krk gA

feh{kk Rfefr dk difn;k d futufyf[kr dilk dk Hh /;ku e j[kuk pkfg,
vkj mbi BEC) vnkyr@eftLVV d ikl mfpr dk;okgh di fy, HE& nuk
pkfg, ¥

"% detkj fnekx d xj&wvkijkikd ykxk dk jl ikxyiu vikfuse ;k
ekufld LokLF; wvi/kfu;e 1980 di virxr nf[k j[k d fy, ty e ugh
AT ST | el IRY @ B9 H ¥Wdied ey @ e @ 9 99
fdlh Hh dinh dk ty e ugh j[kk €k, xKkA

Wh efgyk fopkjk/khu dinh feldk ifr Hh €ty e g vkj feld cPp ckgj
fdIh vilkikkod ;k Dj{k.k di ckgj NV x;i gkA

Bt n-1-0- dh k) 109 d virxr cgr yc le; L dn e jgu oky
gokykrhA

iMe gk n-1-0- dh Ak 107@151 df virxr dnh g vkj feud dl e
ST 3R /AT dg97 &1 e Swa auifaser @ fAde @ fawg iR
feTes 3T | Tga afta 2

I<h fopkjk/kiu dinh €tk n.M.kh; din dh vi/kh sk mi L vikd vof/k ty
e 0;rir dj pd gA n-i-b- e /kkjk 436 d d €M thu d ckn L
vkjkih dk 0;f0rxr epydk 1j tekurnkj d BkFk ;k mld cxj tekur
1j fygk gku dk vf/kdkj gA

.kifopkjk/kiu dinn feUgr n-1-0- dh /kjk 428 di ifj.kkeLoz Ik fjgk fd;k
thuk pkfg,A




iRk, 0k dkb Hbh 0;fDr €k n-i-B- dh Akjk 34641% vk n-i-D-denes
viikfu;e 2005 d virxr uhp dh xb: 0;k[;k di Bkrk bBdh ifjf/k e vkrk
gkA

tykl fHM de djub di nk 1gy g ,d] c<i g, dfn;k d fy, vikd
LFkku mayC/k djkuk vkl nk] vijkf/k;k dk Bkenkf; d mipkjA nljk igy
vi/kd iHkodk] o de egxk gA bld 0;ogkfjd dk;klo;u e bldk eryc
g idh tyk e de L[;k e difn;k dk Htuk vkj 4[k: oreku dkuuk d
gragEl SR FEel &1 ST &X@ SN &l 999 §YS™ H AT
thigy I ty e gA

vkigki/kd Usk; a.kkyh di bu nkuk 1gywvk e foftklu ,€fl;k d chp cMk
A €IMUd &3 @1 JWd @ | 9dfe sid gsit@iRal &1 Riggidl
o fopkjk/kiu dfn;k d BEcl/k el ty dh oreku tul[;k dh dkeu dkt
dl e lokPp U;k;kya g=1 ot faf=1 fden @ uRdea § e oA
P AE@IHar 2| 39 e & a9 d el sereal @ e
farefia(@fs SR 7+ &) 89 3 smavasar 2 |

tyk e c<rh gb HoM dh lBelL;k dk de dju e n-i-I- dn /kjk
167]360]361]428]436 dk U;k; Iixr u;kx vkj vijk/kh afjoh{kk vi/kfu;e d
tko/kkuk di cf)ekuh I mizkx dju b cgr vikd Bgk;rk fey Idrh gA
S < JATAI 39 Gv=e d usal & Sfaa fider ot &% aaar
2| foraa) savawar @ a8 8 uRdlen s ;k dh B[k vkj Hfedk e
c<krjh wvkj LoPNk B vku oky: ifjon{kk vf/kdkfy;k dk Bkekftd K]
AMeN w9 9 Aft@ mede e arfe gag wafyaal iR dwel
dk bl dk; d fy, fy;k €tk I1dA

fopkjk/khu difn;k dh fygkbl It €yk e KM de gkxh vkj bl L €ty 1c/ku
H wergar e 9 9fear 9 gfew, <maufasT ik oid yomE @
= oA SN = wvew 3 AEEadar sHf, guiva 4 a0
oreku e gA ty inkf/kdkfj;k dk ;g nkf;Ro g fd og BEc) U;kf;d ;k
dk; dkfj.kh efelViV dk Ifpr dji ;fn fdlh dinh dk fggklr e jlku L
dkuu d fdIh 1ko/kku dk mYy%ku gkrk gkA

fopkjk/ku cfn;k dk vnkyr di Be{k 1Lrr u djuk




n-i-b-a a1 167(2)(@) &1 ARy 8 fo "wig f afoge fevaa o
fdlh dn dk rc rd vikdr ugh djxk €tc rd wvkjkih dk mid Re{k
ILrr u fd;k tk,AR

bl iko/kku dk uhp mYyf[kr 0;k[;k 11 Fjk vkj vikd etcrh feyrh g tk
dgrk g fd pbvxj ;g Boky mBrk g fd vkjkih dk ef€LViV d Tkeu iLnr
far @ ar 8, sl yfe T Afdpd HH > ARAUA W D
gtri{kj I dn &k Idrh gR

U UTaEE &1 =T I 2 ARUMaST R I8 gHhlkad a1 & fay &
egRoil.k ekuoh; fEEenkjh Mkyuk fd id% vkjkih €ifor g vkj og U;k;kfpr
fgjklr B Hkxk ugh g] 4[k: fd mid BkFk tkp] bDok;jh vkj edne: d
vrjky e vokiNr garsem a1 smdiRe enwor a9 fear wm 2, (1) &
IR <afeq s Feivar @ ReeaT @ aef= 2, & fRaadl b= +
dkuu Fjk Lohdk; voLFkk e j[kk x;k g ftlhe: dkuuh Bgk;rk Hh Bfeefyr
g] ¥kk fd mid dl dk mfpr :-lk e ekuk &k,xk vxj og viu xukg dcy
djrk@djrh g vkj fdlh ykx dkuu d virxr jkgr ekxrk@ekxrh g] M
fd n-1-1- dh /kjk 428 d virxr tkp] bDok;jh vkj edne d vrjky e
mldh dn dh vof/k vikdre n.Muh; vofkk b vi/kd u gk xb gk] iph fd

IR g8 TSl S I 99 999 R Sod el g’ fed ™ st
d vrxr bldh ifjfk e vkrk g rc mid dl 1j xj fggkBrh jkgr di
fy, fopkj fd;k tk,A

gkykfd] cMh L[ ;k ei Uskf;d fgjklr el tkp] bDok;jh vkj edne dk Bkeuk
dj jo vkjkfi;k dk okLrfod :-lk I fjekM dh vof/k c<ku d fy, eftLVV
d le{k iLnr ugh fd;k tkrk gA , 10 THh dilk e] fopkjk/ku dinh dk
$del dRc Bl IGTd orar @ 3 AR gRT 3eTad ¥ IRiR® &9 4
cLrr g, cxj vkj vnkyr d le{k fdlIh 1dkj d fuonu fd;i cxj] fgjklr
dh vof/k fu;fer zIk b c<k nh tkrh gA ;g u doy vfuok; dkuu d
iko/kku dk xHhj mYy?%u g cfyd dinh di vi/kdkjk dk mYy2u Hh g el
‘frefvar & aReeuar 1 yra gidt @ v fod Duokb dju okyh vnkyr
d lefk iLrr gkdj fdlh 1dkj d dkuuh ekx d volj & Hh yxkrkj
ofpr j[k tkrk gA

vxj ty di vkjkin fopkjk/kiu dfnsk d iLrfr okjV dk pd fd;k €k, rc]
SHY W ®9 9 I8 udl 9aW & Iga e s 7 gwgdl arv o ij
g fewoll sifea s f& Sa 4 smavae Anfavas gfad Suds 9 s+
d dkj.k vkjkih dk vnkyr di Befk ugh tLrr fd;k €k jgk gA ;9 bruk
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lkekU; 1pyu gk x;k g fd ty vikdkfj;k d 1kl vc ,d jcj Ihy ektn
gkrk g fel b 1Lrnrh oV di 1N fu;fer -1k b Blik yxk;k €krk g €k
dgrk g&

ekuuh; Usk;ky;]

fuonu g fd vkt fnukd---- dk lk;kir 1fylcy u feyu d dkj.k
ANYFT BT ad dRC |l ST &1 & | FUAT I ueh #1 adig <4
dh dik djA ;gh fou; gA

ty]

e wa L bl L riu idkj dk mYy%u gkrk gb ,d] ty] tk fjekM e
JIk x; dinh dk 1Lrfr okjV }kjk uh;r rkjhfk 1j vnkyr d le{k iLrr
I @ foru qred o, T W(svs 9 Hfdd @ A1) skrad & e
dk ikyu dju e vIQy gk X;kA nljk JkT; € smuq fasiwiPrer &1
mizkx djd ykxk dh Lor=rk Nhu Idrk g] og ml 0;Dr di BkFk
LFkfir wvkigkf/kd Usk; 1fd;k d wvirxr 0;ogkp dju et bl cgku T
vIQy jok g fd mibd ikl n-i-0- dh /kjk 1674924k di virxr j[kh xb.
ekx d vulky vkjkih dk vnkyr rd y tku d fy, Ik;kir ERk/ku ugh

g th vnkyr rd y thku d fy, mfpr ifyl xkM miyC/k djk FdiA VK]
ru] ;9 fd tyj tk dl e ikvi ugh g mlu vnkyr b vkjkih dh
fjekM wvof/k c<ku dk fuonu fd;k g] vkj vnkyr fu;fer -l L bl
Lohdkj dj yrh g cxj bl ckr dk vglkl fd; g, fd bldk fdruk
gkfudkjd iHko vkjkih di 1fjokj 1 iMrk gA

;0 nfku dh €zjr g fd ;g 1pyu ,d Hk;kud vuikr e c< jok g vkj
frarEfm 9@ IR 4 davia sfreRal 4 Rerma axd wd €
mudh fjekM dh vof/k eghuk I mlg] Buokb: dju oky: efeLViV d Be{k
ILnr fd; cxj c<kb &k jgh gA ;g9 u doy vupkg rjhdi I ykxk dk
dn djuk g] cfyd ;g vkjkih dk og volj tnku dju I bdkj djuk Hkn
g ftle og Lo; ;k odhy di }jk vnkyr di Befk iLrr gkdj dkb!
dkuuh fuonu dj ;k tekur d fy, vkonu dj ;k vijkkn ifjon{kk
vifkfu;e d tko/kkuk d virxr ykk mBku d fy, vkonu dji ;k vijk/k
N.M Bknk iplea bargainingt dj ;k fdlh vU; dkuu d virxr fjgkb dh ekx
djA




n-i-1- dh /kkjk 167 dk dmkb: I 1kyu fd;k tkuk pkfg, ;gk rd fd vkjkih
3 fawg 9@ uysgd sd g9 || = s @, u- Hocorh u gliu
vkjk [kkru ,0 wU; cuke fcgkj jkT; di dl e voykdu djri g, dgk ftc
,d fopkjk/kiu dinh dk efetLlVV d le{k 1Lrnr fd;k tkrk g vk tgk
vkjkih dk dil d vullkj 60 fnu ;k 90 fnu rd din e j[k €tk pdk g
efeLVV dk U;kf;d fgjklr dh fjekM dh vof/k dk vkx c<ku d 1gy
frareflm @4 @1 Aa™e ®U 9 I8 dddMET 9y e S99 oHHEd W)
fjgk gku dk vi/kdkj wkir gAb jkT; Bjdkj dk viu [kp 1j] fopkjk/khu
dnh dk ,d odhy miyC/k djkuk pkfg, rkfd og n-i-0- dh /kjk 1674%2% d
ifrc/k d virxr iklr tekur ekxu di vikdky dk mijkx dj Bdi vkj
ARG e @l I8 IAETAP w9 4 <@l gy & faawefm «nh di odhy
dh Bgk;rk 1kir dju d vikdkj dk jkT; di [kpi 1) miyC/k djk;k €kuk
giifad &¥ iR 99 SurHd & 3ded R gAR g1 feiRa feen—faden
d vulkj fu.k; djuk pkfg,—=zs amem 3R fazarg @wwd © f& <o 4
iIR;d eftlVV VIR 4& S8 WOHR JAcTadd & 39 ARRY & ITIAR
dke djxA ;g jkT; Bjdkjk vkj efeLlviv dk bo/kfud ck/;rk g] vkj ge
ble dkb Ing ugh g fd vxj bldk dMkb & Tkyu fd;k &k,] fopkjk/khu
dfn;k dn fLFkfr e egRoi.k B/kkj wvk,xk vkj dkuu di jkT; dk mfpr
vuikyu gkxkAR1980% 1 , I-1h-1h-108-

tyk dk ohfM;k I tkMu dh Bfo/kk

g gy H w=adr 2011 # a=m nlj jkT;k e ckn e vnkyrk dk tyk I
onfM;k d Fjk tkMu dh 0;oLFkk dk wvkijki/kd Usk; m.kkyh ur mREkgiod
Lokxr fd;kA bl 0;oLFkk dk edIn Fkk ekxj{kd ifyl dh deh d dkj.k n-
-0 dh /kgk 167 d vullkj vfuok;] fopkjk/kiu dinzk dk fu;fer -lk I
vnkyr e ILrr u dju dh BelL;k b NVdkjk tkukA ;g Bkpk x;k Fkk fd
bl 0;oLFk I tyk e HhM de gk ik,xh D;kfd fopkjk/khu difn;k dk
offM;k }jk vnkyr d Bef{k iLrr* fd;k €k, xk vkj ;g difn;k d tekur
ekxu dh 1gp] vijik ekudj viji/k n.M Bknk dju iplea bargaining: d fy,
vikd volj inku djxkA ty wvkj ifyl foHkx u bl 0;oLFkk dk Lokxr
foar wife so1 S99l Igd 9RT P guate sl 9 g9r foar|
cifesT 36 G @ AN H)A > 5 99l ¥ P §9I H sHd A |
vikd bld }kjk gk jo udBku dk mtkxj fd;k gA




gj ck dinh efelViV d le{k byDVkfud Ik L iLrr fd;k €k, rc
AfSRgc ¥ e &1 Wl @ & 98 o9 @ 95l g3 aRRefa & sgar
vkj foodi.k <x b ;g fu.k; djx fd tekur etj djuk g ;k ughA
yfdu bl 0;oLFk dk 1R;d 14 fnuk e ,d ckj fu;fer -Ik L fjekM dh
vof/k c<ku di fy, sSuaiwr fear smar 2 | Aafeie o4l Agaagiffie o
e dkb Hh dkuuh Bykgdky fdlh dil e dinh dk ifrfuf/lko djrk ugh
fnfkrk vkj efeLViV dk vitk;ktu I dkb fooj.k ugh ikir gkrk gA

D; kfd]ohfM ; k&tkMu: oky: d{k e ty nki/kdkjh Hkh mifLFkr gkri g] ty
31 faufeq, favivex @4 999 9 ® @ ofedl @), afoc a» 78 ug=
a1 <& 2| var ydia gar € 5 faareia oftat &1 aiRe wu «
vnkyr e iLrnr u fd;k tkuk cgr gn rd Usk;ky; § mudh tekur
ekxu vkj tekurnkj dk 1c/k dju dh {kerk dk de dj jgk gA

0k vrir gkrk g fd ty e vkjkih vkj vnkyr d chp ohfM;k d ek/;e
I tMko w U;kf;d Nuokb di okLrfod inkfk dk cny fn;k gA Dbl
0;0LFkk N wkijkf/kd Usk; 1.kkyh dk doy dN Be; vkj [kpk cp jok
gA Lk 1fd;k e vkjkih dinh di fy, Usk; dh 1jkt; gk joh gA ohfM;k
dkYflix n-i-l- & aRT 167 & AHEE AR oI ded Bl € XA &

ekye IMrh gA
efir dkuuh Bgk;rk

3 B MRS AT IoIell & U a1 Ao, forge IR o sier gc/ku
d I D>nkjk dk thuuk pkfg, vk mikx djuk pkfg,] og g efr
dkuuh Bgk;rk dh miyC/krkA

a¥ 1976 #, Wfag™ @ AFT 4 ¥ 42d g gRT WIST AT ¢S o
Hademe MRe®,3=8<T 39 & $edl &:

839 d- ,d leku Us;k; vkj efir dku=fi werar—=rsa ff¥=Ea s &
dkuuh 0;oLFkk dh dk;  1.kkyh Beku volj d wvk/kkj 1j Usk; dk c<kok
nxh R faegiy w9 4@, MA@ S a1 W a1 S o= ade qua
ST erdl Suae sl gga v, arfe gz gfifea gt 9o
fd fdlh Hh ukxfjd dk vkfrkd ;k fdlh vU; idkj dh vikerk di dkj.k
<mg 1 Ff¥aa o1 @ s@ax ¥ 9fua 9w us




> fAeafier &1 39 JJ8T & 9Rd @ dfag™ § yde wE B
edIn Fk ,d ,Ih ;=kofy dh jpuk djuk f€El L U;k; u doy Xxjhck]
afdrferal sij vutkuk di fy, miyCk gk cfyd mud fy, Hh gk €k
U vikerk I xLr g th fd ty e dn dju 1A v/kdkje; ty cjd
vkj WR;f/kd dBkj tyé&fu;e ,d dinh dk ckgjh nfu;k I dkv nr g]
vkj mid fy, dkuuh enn ekxu dk cgn dfBu cuk nr gA flfoy ;k
IR <9 & UBR & S SURYT: S9a TIR® Ak sni¥fe
Igp d ckgj gkr g D;kfd muer It vi/kdrj lekt d fupyh J.kh I
Ard B | suferg, =8 Wfaam & 39 & & fFRY® a@ @ 3fdiq,
dkuuh Tok,: 1kf/kdj.k vi/kfu;e dk 1987 e 1kl fd;k x;k vkj 9 uocj
1995 e ykx fd;k x;kA bl dkuu u] ednek 10 >xMk fulkVkjk dk; ek
IR PeH D 918 @I SN WerEdr AR Wy Fuert, =l &1
fn[k;kA ;g blh c<h g, dkuuh Igk;rk d {k= d dkj.k g fd ;g
vi/kfu;e n-i- I+ @1 aRT 303 31X 304 & HUX AT & o B F¥=EA
dik e jkT; d [kpi 1 vkjkih dk dkuuh Bgk;rk miyCk djku dh ckr
djrk gA

oy fafsre A9 gmeRl & A @ §RI AME¥¥d w9 € s H
fof/kd Dok dk;@ek e Bketl; LFkfir dju vkj fuxjkuh dju dk dgk
AT & dfs AR & Afg™ @ Ig=8% 39 & & Jdiid Jd Feus @
vulkj] dkuuh Bgk;rk] dkuuh €kx-drk] dkuuh B{kjrk vkj ykd

vnkyrk }jk Tkekfed Usk; d edIn dk 1k fd;k €tk TdA vkj JKkT;
e M B BN GHERBH Bl FA B H HEIAT B, favivawm
muykxk dh tk vkfnoklh vkj njort {k=k e jgr gkwvkj xjhch jkk K
uhp: gA

IRT il efifie & = 9emad @ $3 WNl R ©fid s D)
Jraeasdl 81 39 delifiedl &1 edIn dkuuh thxzdrk Qykuk wKj
edne d igy gh dkuuh Bykg tnku djuk gkuk pkfg,A turk e viuh
t™ jku okyh xj Bjdkjh vkj Bjdkjh IxBuk }kjk ;g ykxk dk bl ckr
3 Ren ) aed € 5 o9 suahft AR 9 gwfaa saar Reral
dk cgr tYn fulkVkjk 1R;d fty vkj 1IR;d rkydk el LFkfir LFkkb ykd
vnkyrk }kjk gk Idrk gA ;g Dyhfud dilk dk LFkk;h ykd vnkyrk e
A9 "hd 7 W8l gaRl ) fregds gaa=igel gaer |9 fofa feran
Tk, XKkA




D;kfd *gjklr e 0;fDr* dk bl vf/kfu;e e dkuuh Tok 1klr dju d
forg faeiy wu 4 srfdrpa f&ar & 2, Sid AIfeRAl iRk da Ggefal
dk ;9 drl; g fd og difn;k dk bl vi/kfu;e di tko/kuk vkj bld
virxr cukb xb dkuuh ;=koyh d uVod }jk miyC/k Bokvk di ckj e
Riffra o) | afs Ia @ & a1 i @ 9 S0 URAR B 9T BT
Pz U1 SOTST € ol e 2 a1 ol o9 Suaif dar 9 gwfeada 2, 4
Mg Fuer @ fov e 3rETerd @1 A4T &1 oM Sol dad @ |

,d u; dne d rkj 1 I tyk e&dleh;] fotyk vkj mi&tyk e
faarrefm ofeal ik fig <l @ fag &N gear 9o & @i
thk Bdrk gA xjhck vk )b Bkekfed -k bt v{ke 0;fDr;k dk €l fd
th ty e gj] efr dkuun Igk;rk Ldhe "Icd fy, Usk;* dh vkj vxyk
dne gA bli u doy LFkuh; fof/kd Nok, ikf/kdj.k e Bok inku dju
oky: odhyk Fjk cfyd wkijki/kd Usk; w.kkyh dh BHG L, €F0 5k vk
lenk; d dY;kk d fy, dk;jr xj Bjdkjh EIxBuk }jk Hkh mfpr mRlkg
d BkFk viukuk pkfg,A

Tey B/ dk ,d y{; gkuk pkfg, fopkj.k dh uri{kk dj jg difn;k dk
dkuuh Bgk;rk dk tko/kku D;kfd wvkfFfkd -1k B vikdkjghu difn;k dh
odhy rd igp ,d 0;ogkfjd okLrfodrk ugh gA Hkjr ei dkuuh Bgk;rk
dk;drivk dk dfusk b ij.kk yuh pkfg, tgk Bjdkgh U;kf;d 0; oLFkk
vkj xj Bjdkjh IxBuk@ lenk; 1j vk/kkfjr IxBuk }kjk 1kjk yhxy ,M
Dyhfud di virxr difn;k dk] dkuuh Rk{kjrk dk; @ek] Qkje fFk; V) vkj
Loknkked V/;;u rduhdk odkuu o 1fd;k dk 1<k dj BQyrkiod
aergad a fear @ 8k s=& viu dilk e dkuu dk mijkx dju e leFk
cuk fn;k gA bl y{; dk 1kir dju d fy, ,d L;Dr p.kkyh dk viuk;k
thuk pkfg, vkj ty di dkek e -fp j[ku oky: xj Bjdkjh IxBuk di
IkFk Bk>nkjh dh €kuh pkfg, vkj mlg €y e fujrj igp o 9der <=
pkfg, Vvkj vxj bld fy, fdlh ndkj dh vki/kdkfjd ekl;rk nu dh
JTaeASdT &, 98 I <N =Ry |

oreku efr dkuuh Bgk;rk Bokvk dh dk; 1.kyh et dN dfe;k g
fT®T I8 Sed@ BT AATAS o




Ik yxrk g fd efr dkuuh Bgk;rk Ldhe dk] bldh €fVyrkvk vkj
riRi;. d BkFk Bnd rjg b ipkfjr ugh fd;k x;k g bldk 0;kid 1pkj
fd;k tkuk pkfg, u doy wkijki/kd Usk; w.kkyh dh fofdklu ,€fl ;k e
cfyd ngkrh {k=k e 1pk;rn jk€ d uVod }Hjk tyk e ty dY;k.k
Vikdkfj;k gRT @f sidal 4 RE®l gRT 3R Wc 4 9afa i)
Ijdkjh IxBuk }kjkA dkuuh Bokvk di inkf/kdkfj;k dk ,d egRoii.K
dk;! dkuuh Bi{kjrk vkj tkx-drk Qykuk gA BHh dkuuh Bgk;rk
dk; ek vkj Ldhek dk Bekt di Dfo/kkghu ox d ykxk d eu e ;g
fazara fae™ @1 feem 4 @om &A1 arRy fo suRT =A™ &1 gImaH
IHh dk Beku -1k L Usk; fnyku di fy, opuc) gA

;0 ,d Rkell; vglkl g fd efir dkuuh Bgk;rk 1kir dju okyk 0;fDr
Usk; tkfydk d Be{k vileku yMko yMrk g D;kfd nljk 1{k] cgrj
e EEM & SUAE B4 Bl BRUT RS HIA S ASIAT
ikir dj Idrk g vkj bl 1dkj mig ,dleku U;k; It ofpr dj Bdrk
gA vkerkj 1J ;g9 nfk x;k g fd €tk odhy bl Ldhe d vrxr lok,
inku djr g og cgr u;i vkj vulkogiu gkr gA dkuuh Bok wkf/kdj .k
@1 I8 ddd ¢ b 98 I8 YFilad & & o 189 3k oa 4 937
dfn;k dk og dkuuh Igk;rk n jg g] og bl /kj.kk e u jgi fd mlg:
nyukked Ik I futu Lrj dk dkuun Bgk;d fnzk x;k gA BLFkfir wvkj
ofjss a@ldl &1 ITd HeAdd I &I Y Bicl ART 9l 3R I
yixk dh Lok d fy, "nku dju* d fy, 1kRRkfgr fd;k tk Idrk gA
vutkoh vkj VPN odhyk dk dkuuh Igk;rk d edIn d fy, HIphc)
dju d dke dk odhy fcjknjh di BkFk yxkrkj biad LFkfir djd xjhc
AR fdwagTeia i & »4l &1 o4 & fau yicanza & | )
SR 3T g IR gaitigeE @& Wi AR HifeT g9 A
dk 15k dju e Igk;rk dj Idrh gA tk odhy bl dY;k.kdkjh Ldhe di
Jgaitd Scpse M Hd @ s= Mkotfud :-lk I IEekfur djuk pkfg,
Vvkj c/kkb nuk pkfg,A

dkuuh Bokvk rd igp gkuk vkj dkuu dh vnkyr e viuk cpko dj
T fedl @@ &1 salRre Affrer 21 e IR glaarEE v, fagiy
o) Hfgary, ol s fagiy aif 3, 98 a8 gfaar jkT; d [kp' ij feyun
gh pkfg,A yfdu] dkuuh Bgk;rk d dke §I' €™M odhy tyk e tkdj
din;k LI feyuk ugh pkgri vkj mue LI db , I g ftue viu eofDdy
@ ARG JIdr | e B B &aar T8 B |




o ykd wvnkyrk dk ykik cfn;k rd ml vuikr e ugh igp jgk ¢
fthe bl mu rd igpuk pkig, FkA bRdk ,d dkj.k ;g gk Bdrk
g fd ykd vnkyr ty d ml vgkr e ugh yxkb tkrh g tgk
fopkjk/kiu difn;k dk j[k tkrk gA nlljk vkj egroi.k dkj.k ;g g
fd odhy viu eofddyk dk nlljh ikvi I ckrdj di Te>krk dju
d fy, vkj ykd wvnkyrk dh Bgk;rk yu d fy, wkrREkfgr ugh
djr g D;kfd og bl ckr I Mjr g fd vxj >xM d fuiVkj d
fy, dkuuh 1f@;k bru tcjnlr rjhdi I If{lr gk &k,xh rc
mudh vk; dk udlku gkxkA ;g Mj cdkj g D;kfd 1gy gh bru
edne g fd dilk d furVkj I ednek dh fLFkfr e B/kkj vk, xk
vkj ;g fdlIh Hh rjg Bak vkenuh 1j cjk tHko ugh MkyxKkA
S & aRss el <1 Sial 9 e werar vk otk drk
dk; Pek e wfafaa @< =ifey| I8 o O grwsma = fod
IS ®Y 4 M g™ arfey daife fafer faenfetat o sw4
tMko u doy fof/kd ok, iki/kdj.kk vk mud ykikkfFk;k dh
Bok; rk djxk cfYd Lo; fof/k fo/kkfFk;k dh Hbh Bgk;rk djxkA mUg:
gy LI gn viikkl gk &k, xk fd okndkfj;k I dli 0;0gkj fd;k €k,
IR Y A & Fd8S YA Jafedd & o™ @ fag fean
tk, ftudk Tkeuk mUgi viu Lukrd 1k gku d ckn djuk gkxkA
Y-, Y-l LY-,Y-,6- a1 4eaR 9aid & w9 d g eE 3 fy,
faftre dar yiftrex @ w1 v g 99 @ fag gl o+
dk ,d egRoil.k vfuok;rk cukuk pkfg,A
gekph fupyn U;kikfydk e f€l 1dkj d edne icy g] mle ykd
vnkyr Icl itkkodkjh nilljh >xMk fuiVkjk ;=kofy gA fQj H] ;g
;=kofy doy dN 1dkj] d ednek e fuiVkjk dju e 1Qy gh g
th fd tehu vf/kxg.k evkotk ;k ekVl nkVuk d nkok eA ykd
JISTAd TR UHR & Al d YAESRN faert o 18 <o @
g bldk e[; dk.k g bld fy, odhyk dh viuPNk €k ,:Bk ugh
g oA 91Ed 21 I8 H UNE S0 ERT 3 @ IS & WY
d dkj.k gA yfdu] Bkekftd U;k; d EIryu ij ty e cn dju
dk [kp vkj bld ifj.kkeLo-lk gku okyh ihMk dk otu {kf.kd ykHk
I vi/kd gkuk pkfg,A




ykd vnkyrk Hjk >xMk et BIe>kr d el ij jkT; 1jdkjk d udkjkRed
gReaior R feweft s=d gy, A =mrefer s sh-chiVuk; dd u tk
S 999 Swaad griETerd & aEEier o, uou faftre |dard grferewer
1j exkl mPp U;k;ky; di vgkr e dgk
dfe s wseun g] th elu bru bkyk rd vkj ;gk rd fd
vkt Hh eghl djrk g fd dkb Hkh Bjdkj vkx ugh vk jgh g mu
dik d bl ykd vnkyr 0;oLFk d ek/;e b fuiVkj d fy, ftle
1jdkj IEc) g-—-vkt njku oknh 1R;d wvnkyr e Bjdkj g VK]
blfy,] vxj ljoR snmavas s=oefda @ A1, AEITASH I
BkFk Bkeu ugh vkrh g fd mud Hh dI bl ek/;e b fuiVu
ey, I8 3Ar<id- Ia-i Ifd T o gren foa smagasar @
elu il mnkgj.k Hh nifk g tgk vxj jkT; Bjdkj dk 10]000 = Hkh
nu dk dgk tk,] og Be>krk ugh djxh] ckn e og bl ckr dk
mPpre U;k;ky; rd y tk,xhAp

th odhy duun Igk;rk Ldhe di virxr vkjkih d fy, iLrr gkr
g mudk fn;k €ku okyr ekun; wv;FkkFkoknh <x I de gA bl
AIfe® Mpd® I T Aty arfe vl @ JfadeTelia ot
@ foag St daRt e ugd MR ST [uaar § JER AT 9D |

v vijki/;k I futVu d dke dk dkuuh bok,: 1kf/kdj.kk di %y el
aT 91fey AR 39 AhEe o foay WA qola e o daei @l
T B3 @ forg faely yaet f5d o1 @) snawgear 2| S| gur AR
dkuuh Igk;rk d {k= e dke dju okyh Lo;loh ExBuk dh enn I
faeiy gRrer smaifoa s 39 99aR a@ldl &1 olira el SR
dimlyjk d leg e j[k & bdrk gA i1fyl d fy, y% dilk dk mfpr
lykg d fy, fd viji/kh dk Lkenkf;d mipkj fn;k €, ;k mb Ljfpr
U;kf;d 1fdsk d vikiu Kt fnjk &,] bl Dyhfud e Hetuk wvfuok;!
cuk;k €k,A

Hkjr d Ifo/kku di vuPNn 39 d e mYyf[kr dkuuh Bgk;rk 0;oLFkk
/gkry 1j viu mi;kx e 1jh rjg foQy gk x;k gA bl 1j nkckjk fopkj
B R G P AEEDAT B | g AWl d Fiued & fag Ao
vnkyrk vkj ty wvnkyrk dk vikd fu;fer wvkj wHkodkjh gku dh
ATIIGHAl 2 | I8l db o drdaeN airee & f farRe gau o9
fd n-i-1- dh /kjk 107] 109] 151 d' virxr bru vi/kd ykxk dk ty e
Mkyu dh mi;Drrk di ckji el nkckjk Bkpuk vkj Betf{kk djuk pkfg,A
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vijk/kh 1fjoh{kk vi/kfu;e dk de I;kx

1gh nfu;k el U;kf;d 0;0LFkk bl ckr dk ekl;rk nu yxh g fd doy ty
el cn djuk gh c<r vkij/k njy dh Bel;k dk gy ugh dj Idrk gA bl
ifji{; e dN dY;k.kdkjh dkuu cuk, x, g rkfd ty e cn dju dk
jkdk €tk bdi vk vigki/k;k dk Benk; 1 vk/kfjr mipkj fn;k €k,A
vijki/k;k dh afjoh{kk vf/kfu;e 1958] , bk gh ,d dkuu g] feh vxj
iHkkodkjh rjhdi b mi;kx fd;k €k,] oreku e tyk e HiM dk de dju
# g7 e Bis wdar 2 |

JferpTer gavaar gd AR Iivfig ruxTell ugell IR uRTEdat &1 sofi F
ard | o B ATdws qod & 6 9 R 3 9 IIvfig =it &)
ddd 5-6 Ufovd W@ IR A1 IRk uNIftrnl @Y skl 214
fopkjk/khu difn;k e vH;Lr vijki/k;k dh B[k dk Hkx vkj de gA ekV
R W MdHed @ ITER(EIY fag 3iv faareEa), aedies 90 ufaema
vijk/kh agyh ckj d vijkkdrk dh J.kh e vkr gA vxj ge ‘vijk/k
ifjon{kk vf/kfu;e* di virxr foftklu wvioknk vkj n-i-1- dh /kjk 360 d
AT 3 Tl Y &A1 Bl "l H <, T 50 gfoerd SaEn g1
faeliy g @ sideia A% fexradt gawrae mipkj d viuok;! ykik
d ;kX; gkr gA

vkijki/kd Usk; nkkyh 1y ;g9 ,d nfkn fVIi.kh g fd bu tko/kkuk dk ml
ITE 9 SWYdd 81 fear rar 2 o9 A@er 4 SEl S 99 T
FkkA AN Uskf;d efelViV u 0;fDrxr ZIk It hid fd; tku 1j crk;k fd
bu tko/kkuk dk yxkrkj mruh fu;ferrk I mi;kx djd feruk bl'L
aren & ol 8, W@a @1 IuxeEll vuefe afsde &1 Suamw fed o
4 s d(STe aiffe geaiea Ruid 9 fagdia fewofl) | smoxifere
ifjon{kk vi/kfu;e dh /Akjk 6 vkj n-i-F-dh /kjk 361d virxr ;g vfuok;
-k I dgk x;k g fd vxj bu Bkekftd iko/kkuk dk mi;Dr ugh fd;k
tk,] Vk;y eftzvivatt dk 0k u dju dk dkj.k fjdkM djuk glkxkA
<fde, siffreier o9l 4 39 JfEriar &1 931 4@ 9 v 4 gTaR @
BKFk mYYk?%u fd;k tkrk gA




vxj i1gyh ckj d vijkikdrk dk yc edne d fdlh Hh pj.k 1] ;g crk
fn;k &k, fd vijkih ifjor{kk vikfu;e dh Mk 12 d virxr p,d 0;fDr
feli gk 3 dprkouh di ckn fygkbk ;k 4 WwPN vkpj.k dh ifjoh{kk 1]
RErg) @ Javfd 3N U 1 8 99 Siviifg ) 39 A @ JAadd
bl vijk/k I €M fdlh ndkj dh v;kX;rk dk ugh Hexruk iMxk mue
I db viu vijk/k dk Lohdkj dju dk w/kdindkjkxkj di uhjl dke dk
vkj vikd le; rd dju I vi/kd 1In djxA

bu tko/kkuk dk flklu wvkj U;k; BEer mi;kx fopkjk/khu din;k vkj mud
dn dh vof/k e Hh deh yk Idrk g] yfdu ,ilk yxrk g] u rk
Usk; tkfydk vkj u gh odhy bu tko/kkuk di Bkekftd vKkj ekuon; 1gywvk
$T oiefid g7 4 9T &xd =2 | o9 g1 graifoa qgir dkuuh Bgk; rk
inkf/kdkfy sk dk fopkjk/ku difn;k dk dkuuh Bgk;rk Dyhfud }jk bu
gragEl arcad @ IR | Rrear 1 g arfe 3 e eiR e $WR
vkfdr ykxk di thou d fy, bldk mi;kx dj IdA

dN odhyk dh udkjiRed Hkfedk

S0k 1rr gkrk g fd fupyh vnkyr d Lrj 1j dke dju oky: odhy]
frareEfm ofcal @ @9 @ Wy Ffuer 4 wfa 98 =@d € wa
IqPel dfed dgfrae favara @ & sl aRdiean st ar <-i-1-
DI GRT 360 BT IYANT IS SHAb 9IS ImF = foijhr iHko
MkyxkA ;gk rd fd ty e odhy vkj mud eofbdy d chp bid Ha
ux.; g] ifj.kke -o:lk o dl dh fLFkfr B vutku gk tkr g vkj
Luokb: d fy, rkjh[k vkx c<ku dh ekx djr jgri g fell i.Kr;k
fsgar @ aror fevraa 7 Rars dk le; Hh c< tkrk gA

ekey: ftu e Nuokb ikjEHk gh ugh gk Bdh gk&Ekkufld -1k I
cheky vki jkf/kd vkjkin

AR ©9 4 dR §feal (v w9 4 o= sgand =@ifta o= faan
x;k g ;k thk LdhekYfud ijkukoM gkt dk ednek Ihk rkj «x e &
ugh gk krk gA vxj WVk;yh eftLlVV dk ;g er g fd Hetk x;k 0;fDr
imld ekufld 1jk.k d fy, ,d B{ke fpfdRlh; wvf/kdkjh d ikl
ekufld jkxh g vkj ifj.kkeLo:zlk viuk cpko dju e vIeFk g] og bld




IR ¥ 3+ ey &1 Rare s vkj bl dl e vkx dh dk;okgh dk
LFkExr dj nixkA

vxj igyh ckj d vijkkdrk dk yc edne d fdlIh Hh pj.k 1] ;g crk
fn;k &k, fd vijkkh ifjoh{kk vi/kfu;e dh /kjk 12 d virxr p,d 0;fDr
fel /kkjk 3 dprkouh di ckn fygkbk ;k 4 WwPN vkpj.k dn ifjohfkk ij
Rerg) @ siavia I urm T @ S99 Siviifg R 39 A @ Jadd
bl vijkk I €M fdlh idkj dh vk rk dk ugh Hexruk iMixKR muet
I dbl viu vijkk dk Londkj dju dk w/kdidkjkxkj di uhjl dke dk
vkj vikd le; rd dju b vi/kd 11n djixA

bu tko/kkuk dk fikUu vkj Usk; BEer mi;kx fopkjk/kiu difn;k vkj mud
dn dh vof/k e Hh deh yk Idrk g] yfdu ,ibk yxrk g] u rk
Usk; ikfydk vkj u gh odhy bu itko/kkuk di Bkekftd wvkj ekuoh; igyvk
®1 SrEfid 7 | 9Ar &= gA jkT; gk ik;kfer efr dkuuh Bgk; rk
inkf/kdkfj ;k dk fopkjk/kiu difn;k dk dkuuh Bgk;rk Dyhfud }jk bu
grEagl dacgd @ IR # REr 391 s arfe 3 3 iR ue W
vkfIr ykxk d thou d fy, bldk mi;kx dj IdA

dN odhyk dh udkjkRed Hkfedk

0k urir gkrk g fd fupyh vnkyr d Lrj 1 dke dju oky odhy]
frareEfm ofcal @ @9 @ Wy Ffuer 4 wfa 98 =@d € wa
IqPel dfed dgfrae favara @ & sl aRdiean st ar <-i-1-
dh /kkjk 360 dk mikT Tmae SS9 cama¥e oMy W faudila ywWE
MkyxkA ;gk rd fd ty e odhy vkj mud eofbdy d chp bid Hk
ux.; g] ifj.kke -o:lk o dl dh fLFfr I vutku gk tkr g VK]
fuokb d fy, rkjh[k vkx c<ku dh ekx djr jgr g fell 1.kr;k
fregjrk d dkj.k fgjklr e fjekM dk le; Hh c< tkrk gA

ekey: ftu e Nuokb 1kjEH gh ugh gk Bdh gk&Ekkufld -1k I
chekj vkijki/kd vkjkih

AR ©9 4 dR §feal (v w9 4 o= sgand =@ifta o= faan
X;k g ;k th LdhekYfud ijkukss &) &1 goca g dk ) 3w &
ugh gk krk gA vxj WVk;yh eftLlVV dk ;g er g fd Hetk x;k 0;fDr
imld ekufld 1jnk.k d fy, ,d I{ke fpfdRlh; wvikdkh d kD%
ekufld jkxh g vkj ifj.kkeLozlk viuk cpko dju e vIeFk g] og bld
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ckji & Vi frsas & ReIE 1M AR 39 o9 # M & SrAard &l
LFkExr dj nixkA

n-i-0- dh /kjk 433 d d HkokFk di vullky mu dilk e tgk vkjkih 13 I
vijkk dju dk vkjki g feldk n.M eR;l ;k vkthou dkjkokl g] de I
@ 14 99f @& B @ ckn] DEc) jkT; Djdkj d ikl dl okil yu d
fy, Het fnjk €k, xKkA

Sol 4 feemzad

I8 T84 far @1 99 8 o fewk =g aftfaa « 59 =it s2w @
IkFk fd Rdkb Hh cPpk fdBh Hh ifjfLFkfr e €y e ;k 1fyl ykd&vi e
dn ugh fd;k thgm ¥R W R A0 {64 &1 @ qac[E, < W) A
16—18 94 @ 9d@dl &1 FRyAR fear oman, =nRe fFaa d for s
AR Od A DT HAT 9N B | AR DR & [T JATAd DI A HIgA
fydkM C;ijk %, u-Dh-vkj-chh dh fjikv. d vullik siai 4 9% 16—18 a9 @
e MM dTd fHIRI @ G &1 &1 da™T TIT 3—dR d81  (2002—2005)
@1 g8 W1 3813, 2138, 1021 3N 1338 @ | lclfd, fHAR AT BT &
JfErt gEaEl & ARa9R Afdweddg 3, 39 91d R gRd &F A S
AR e (A o & Sazgedar 2 f& ga 991 g&ar 4 feenix o=

gRRerfaat & Sl 4 Y@ W™ 2 (Rl &% Swx y<9r, sRamn, adies
AR glR=Ew dma @ Sdl ?) | I "4 ATag 3R Afger v9 91a faew™
folkkx dk mipkjkRed mik;k d fy, rjr bl ekey: e tkp djuk pkfg,A

Ekfgykvk dh fggklr

ST 9% Ugd R I GUEH W B3 HUF g avE fawa @l
SIQT Afe g9 S & faeg o arell afddRil & gaem w faar )
B, faeive 99 Afzamen & IR 4 forg RjkIrh LLFkuk e din j[kk
1 2| ol Rigeidl § 92 U od gl WM WR Uehd S &l -l
3 ol S0 REIRl &1 S9&T yal o | 3R 89 d& ugdad A Hfe-s
gkrh g] yfdu tk ednek dk Bkeuk dj jon g mUgi LFkkuh; tyk iftyk
VFok mi tyk eh ,ilh fLFkfr el j[kk tkrk g f€1 1 xHhj -k I /;ku nu
DY ATATADBAT B |

AfFAT are}l & &I, a9y &) U Sidl 4, dfger ofal @ fav sFes
dreT &1 SRYT 2 Sl g&ul @ forg 99 Sidl @) fooia d¥al o sl Igrh
gA tyk e ekuokf/kdkjk dk mYy?u gkuk Bk/kkj.k ckr g yfdu efgyk,




fasiy 9 9 gEAIEeRI & Sedud 3R AN YeR @ Ac—49d &1
Rrer gidl T

bldk e[; dkj.k g fd efgykvk d fy, vyx ty miyC/k ugh g Vkj
vilkdrj LFkuk 1j u rk mudi Ljffkr fgjklr di fy, ;k mud fpfdRlh;
9 = g & forg Afgem wHa) Sude 2| faviy snavamar w@H
okyh efgyk dinh &tk xHkorh g ;k ftud: 1kl uotkr cPpk g] vkerkj 1j
Sufera il @ | I8 Sedlad A5 sid @ Sk gvs @ H; 1 eDr gkdj
fpd ord § Fife Sd gemae | SaEcdl iR aReRiar @ & 2

vilkdrj ty fu;ekofy;k e efgyk cfn;k dk tyk vkj mi&tyk e j[ku
d rjhdi d ckji e crk;k x;k gA b gh ,d fu;e dk futu ndkj b i<k
thrk gh

efgyk difn;k dk efgyk okM e vdy ugh jguk g & tc] ;gk rd fd]
efgyk okM e doy ,d efgyk dnh gk] vkj dkb efgyk okMj ;k
fo{kjivkolhvyh u gk] vkj dinh d ogk Bkr fnuk I vfkd le; rd
jou dh BeHkkouk gk] vik{kd 1gy: b gh Ich utnhdh ©ty ©L nljh
efgyk dinh dk bl ty e exoku dh ;k bl efgyk dinh dk utnhdh ty
ei Hktu dh 0;oLFk djix rkfd efgyk dinh dk Ixfr fey tk,A vEk/kj.k

iIfjfLFkfr e vik{kd efgyk dinh dh fdIh efgyk fe= dk mid BkFk vkdj
ty e jou dh vkkk ni BIdr gA vxj efgyk dinh dh dkb ,Ih Igyh
ugh g tk mid BkFk vkdj Bgj] vi/kdkd fdlh efgyk dk virfjDr okMj
d -l e j[kx rkfd efgyk dinh dk Iixfr fey tk,A

efgyk difn;k dk Hyh Hkfr jlku di fy, cuk, x, bl fu;e dk
dk;ko;u I vikd mYy%u d fy, ekuk tkrk gA vf/kdre ftyk tyk ;k
SU-idl d AfFer aE @ foay #9135 sg#Aifea ug =d 21 ¢ar wmag <1
dij.kk I gh ,d] bu BLFkkuk ei efgyk fopkjk/khu difn;k dh miflFkfr d
IR o ati=aarvk] nk] efgyk fopkjk/kiu difn;k dh B[;k e ;fn dkb)
3, aMaR 9Radd| a8 Tae s ifRgaar & arvr 2 f& swdaa
fu;e dk bl <ix I le>k;k x5k g fd ty ;k mi&ty e ,d vdyh
efgyk dinh dk Hkyh Hkfr jlku o fy, db odfYid ic/k fd; x;i gA
yfdu] bl fu;e e odfYid tc/k di iko/kku db dkj.ki B fkE&FTIV vk]
Vv0;ogkfjd gk X;' g&




g9 qodld @ od 8§ dfedl @9 bl g SHd Ay Rl
dk dkj.k gk Idrk g D;kfd ;g mild utnhdh BEcU/kk vkj ifjokj
d InL;k I mb ofpr dj BIdrk gA vxj mbi nlj ty e mldh
bPNk d fo:z)] doy nljh efgyk dk Ixfr nu di fy, gLrkrfjr
fd;k tkrk g] ;9 mld U;ure vojk/k d BkFk thur di vikdky dk
mYYk?ku gkxkA

vdyh efgyk dk Ich utnidh ty ;k mi&tyitgk vU; efgyk
dnh  mifLFkr gk Idrh gk e Heeu B] dinh dk BEC) vnkyr e
Luokb: dh rkjh[k e miflFkr djku e 1fd;kRed dfBukbl mRilu
gkxhA ,iIh 1R;d rkph[k 1j Uskf;d eftLlviv d lefk mb ,d ty
I nlj ty e LrkukUrfyr djuk iMxk] gLriurj.k dh Bel;k gkxh]
efgyk xkMk dh miyC/krk dh Bel;k gkxh vk mid 0;fDrxr Bj{kk
d mYy%ku dk [krjk glxkA

fdlh ,/lh efgyk fe= dk <<uk €tk vdyh efgyk dinh dk Ixfr n
Id ;k viuh bPNk It €ty dh H;kud fLFkfr e mid BkFk jgu d
fy, r;k ok ,d dfBu dke g& ty d vi;kir depkfj;k d fy,
99 ST THIT JE¥T | 39 faded 9 sda~e o @ Rera
1 gaT H fpadl € aaife Sa favafa s w9 3 fed

0;f0r dk] ,d B{ke uki/kdkjh Fkjk eku; fgjklrh okjV d cxj ty
ei cn dju LI euk djrh gA

Mdlh efgyk dk virfjDr okMj di rkj 1j jlkuk* vc BEHko ugh g
D;kfd ty wvi/k{kdk dn fdlh 0;f0r dk wvLFk;h] wvkdfLed ;k
feerdl R ffigea =3 @ wfeqal &t S forar = 2

e fareElw ofea 9 Sa9@n g geadt @ @ I8 gafgam
e 4 wfasgokuh djuk dfBu g fd dc vkj fdl ty e fopkjk/ku
efgyk difn;k dh B[;k AV dj doy *,d* gk tk,xhA ty foHkkx ;g
Fed o Rerfa § 981 2 & fead St A R fead s@Ewl ) & ad
4 odd s Aol fGareiq #ften @& off| smae sia "gwdk d
gy € ¥4 o9l § §B 3T O Addl 2| 4 U YHTT BT SUANT
djd efgyk gke xkM dh bokvk dk ,l: vLFkb pj.kk di fy, miyC/k djk
Idr g tc tyk vkj mi&tyk e dkb efgyk okMj ugh gA




Afgem ofeal &1 590 g% tMhnkjk I vyx j[ku dk fu;e bl ckr
$1 ATTLISH 91 <4l & b ST 7 dad ¢y ofeal @ uga 4@ g @
oY dfed STa1 gfie | ot R v@r Y | gafay, goul & sid § afedn
%kjk vkj %) d wvinj okMk dh cukoV bl udkj gkuh pkig, fd mBdk
njoktk mlh 1fDr e bl 1dkj u gk fd dkb Hh vku tku okyk mudh
gIEddl W AT B 9 BAR, TP AR, I8 9Yuf e & gy
djrk g] bhldk ,d rRo ;g Hh g fd] bld 1fj.kke d -1k e efgyk dinh
dk bk ,dkdhiu Hh gkrk givo/kkfud ,diUr dkjkokB% ;fn og vdwyh
g vkj midh fuxjkuh d fy, dkb efgyk okMj miyC/k ugh gA ;g fLFkfr
fafRaa ®u 4 <o & 9H Ryer Sl ik Su—<iat 7 2

Ekfigyk fopkjk/kiu cfnzk dk €ty e j[ku dh Bel;k] tgk u rk dkb efgyk
XM miyC/k gk vkj u muge Bgffkr j[ku di fy, mfpr %jko gk] fpirk dk
dkj.k g vkj bl 1j jkT; inki/kdkfj;k dk mfpr /;ku [kipuk pkig,A vXj
mudh Lor=rk dk de dju d fy, dkuu g] 1jdkj mig: ty e j[ku d
fy, dkb LFk;h wmc/k dju di ckj e D;k ugh Bkp Bdrh g\ D;k jkT;
dk mudh Lor=rk dk ckikr dju dk vi/kdkj g vxj bld ikl mudh
fuxjkuh d fy, efgyk okMjk dk j[ku di fy, vkj mlg j[ku d fy,
mfpr 1dkj] d ty cuku d fy, bk ugh g\ D;k jkT; dk U;k; akfydk

|4 wmet 8w phfg, vk b rjhdi ugh fudkyu pkfg, fd blg
tekuri0; Drxr epyd 1j vxj mudh € Benk; e g % 1j fjgk dj
fn;k tk,] tc rd ty e dn dju dk mfpr i1c/k u gk\ D;k jkT;
1jdkj dk tyk] ify 1] Uskikfydk vkj efgyk Bkekftd IxBuk dh efgyk
vi/kdkfj;k dh ,d Rfefr dk xBu ugh djuk pkfg, rkfid og ,d ckj tyk
ei cn BHh fopkjk/ku efgyk difnsk d ckj elletf{kk djj] tgk dkb efgyk
xkM ugh g vkj bl fLFfr dk B/kju d fy, Bkl rjhdk crk,A

Tkc efgyk difn;k dk tyk vk mi&tyk e Hrh fd;k tkrk g] efgyk
okMuk ;k efgyk xkMk dk wLFkk;h -1k B Hrii dju dk N 1ko/kku gkuk
pkfg,A fEu tyk vkj mi&tyk e efgyk okMuk dh vuekinr B[ ;k u gk]
Afedr &9 TSl &1 e 9o A9 Suds g1 arfey arfe o9 dkb
vdyh efgyk ty e cn dn tk, rc mue I ,d ;k nk dh hokvk dk
Ikir fd;k €tk TdA




Siel Gg2i< UoTTell

s, U-Mh-Th- &1 enfda qfreren 4 49 e @ oid deeia gomer (d-oh-, -
dk I/kkjkRed dk;ki di fy,] Tkenkf;d Bgtkfxrk d gffk;kj di -1k e 1t
ipfyr vkj In< djuk D;kfd ih-oh-,1- ty dh cn nhokjk d chp doy
,d gh ,Ih f[kMdh g €k dkuuh -1k I bl cn ILFku e Dkekfed gLr{ki
dk y¥m@ 9 ST ?AT 2 | AR AMRGING Sid "abl $l oid A gHEYT]
2T 9 & A @ fag ud Sl werediorer & foy aeiRe wsrdr
dh t:-jr gA

39 & dedigd a1 sid fFraumafern’ o, I8 yagmE Sia sfefeaa 1894 @)
gRT 59(25) @ 3avid Sid & Wedal @ Fgfea sk anfes= & fay
JIk x5k gA

ykxk di smfereiRe siv A% JPeie Sid 43eie & ®9 4 941 o @
forg ffgaa &1 S| 9enEd @) ARG aRel &1 US 9gd 9gYed ANl
3| I8 o Wad 9 Fwg wdager e o) sulRefa &1 gfhiRaa oxar
2, raer w3 R il w9 9 fear tk, vk JkT; inkf/kdkfj sk Fkjk
ble Hkx fy;k tk,] bjdkj vkj turk dk xkjvh n Idrk g fd ty
vikfu;e vkj ty el;vy d tko/kkuk dk ;Fkor mkyu fd;k €k jgk gA ;g

Sid g 4 fedl ydR @ IV, gRER, IqRe AR gedasr &I =lurk
d UBIRT ¥ o Uohdl 2 3N IRGR I AT JdER U< &Ydl @ {6 a8 549
lel;kvk dk mud xHknj vk;kek er cnyu di i1gy: bckf/kr djA

A aftree deeial @ dAveml & SuRefd it gaar wemrfievo
favioey 4 98l 3aftre Agcdyul 8 wrar @ Fife a8 9 uRieer &) iq
Mkyrh g tgk turk d InL; ty dh Bel;kvk d ckji e 1jk Kku 1klr dj
Ik, xi vkj tyk vkj dfn;k e -fp yuk Ih[k yxA D/kjkRed dk;k di
faeiusll 3R W¥aR gRT 999 999 WX oid gar & fev fu;Dr fudk;k u
ckj&ckj bl ckr 1 ncko Mkyk g fd turk d fnekx et bl tdkj dh -fp
ink djuk vk xj vkikdkfjdk dh fu;fDr djuk bl edlIn dk c<kok nuk
,d Ichi vPNk rjhdk gA

I 9ga faar &) 99 2 & Sia deeid gonel, sid @ @fe & shou dk
AT HY1 dlefl T dgg amed amifoe sPRmR, auf | damuRard six
mnkBhurk di ifj.keLoz Ik vui;kxh vkj Qyghu dkxth vkipkfjdrk cu dj

Jg Xk gA




fggklrh DLFkkuk el ekuo vikdkjk di Bj{k-k I: BEc) HNkekftd vkj opkfjd
fodkl dh xHnjrki.k -k I ;g ekx g fd Hkon.k ifj.kke wvfikfol;Lr gku
@ fay U Sgaven &1 yitfaa & @ smawasar 2|

Sd dWedel & Arieea ik Fgfed & fag adam Ffwl &1 e 4
nfku 1j ;g 1rk yxrk g fd bld db tko/kku 1jku gk pd g vkj bue
HIMEA S JELIHAT 2 | ol SWa 8 IHd @, SADT 31D ¢ | UIdA+
T8 8 @I 2| oid gIrad AR il @ IR 9 $3 YR @I gfharce
foQyrk gk jgh g feld ifj.kkeLo: Ik tokcngh de gk tkrh gA

qdaq e wee= gukkyh dh ,d cfu;knh deh ;g9 g fd jkT; xg o U;k;
folkkx] €k JkT; e ,u-vkoh- dh fu;fDr d fy, fttenkj g] fu;fDr dh
vkipkijdrk d ckn muli hid vkl Bpkj Beklr dj yri gA migku ,iIh
dkb ;=kofy Hh fodflr ugnh dh g fel Ll ;g Kkr gk fd eukuhr ,u-vk-oh-
d ikl fu;Or 1= i1gp Xx;k g ;k felg fu;Dr fd;k x;k g mlgku LoPNk
I bl Lohdkj dj fy;k gA

ol HeTd aedl @l od HHARAl §RI o &M H IJfad sxdsy
AET Ol 2| IR WeRl dcgial @ sid Affeial gRT fawawd™
inkf/kdkjh ugh ekuk tkrk g D;kfd 4ik;inkor di BkFk dgk tkrk gémudh

fu;r 1jh rjg I mud jkeufrd Be/k d vk 1j gkrh g] fele mudh
;G rk sk vubko dk dkb egRo ugh gkrk gA mUgi mud: bjknk di dkj.k ugh
viuk;k tkrk g vkj fu;r dk;! dk 1k dju d fy, griRlkigr fd;k €krk
gA

i anfreRe Haeies dk cny e tc mlg ty depkjh I dkb Bgk;rk
T8 fiaar ik 7 & Fge@ &x1 ardll ol gR1 9@ €@ged Aie W)
dkb 1iRBkfgr dju okyk tokc feyrk g] viu dke dk ;U=or jlLe dh rjg
e @d 21 Y aiteiRe deiel @I, od 9ede @ w9 H A
IRHR AR Fdaal H TSGR A 981 3| S8 AFigeE @ fay I W1y
fu;ek 1 dHkh ifjfpr ugh djk;k tkrk g] u gh mlg ty ;k dfn;k d
gamatid ;k D/kjkRed dk;ki di ckji e cryk;k tkrk gA

i aftreie dadial @ ve 9 dear oft 2 o g &m @ fag
fu;Dr fd; x; g mld fy, dHh €y x; gh ugh g] fQj Hh muei I AN
@l AR fFgaa fea smar @ @ife sf-fsies 9 = d fy, dkb
tokcngh ugh gA




§£B I Gl 9T FPTd $ od 9ae $d & SR AU wgeie Raie
fomd & S= @Id 9we a1 uiRalfde a8 fearn s e i)
IMRHING Haeid & Fod R ¥HI &d dRAAE AT 31 4 §B Sl
egri.k I>ko nr g] mug: /k;okn 1=] mlg: mud: dke el vikd =fp yu
d fy, ifjr dj 1dA

Jgl b & od & uad daviel g1 G #t sSaht ffafia ek
VK g fu;ekofy e feldh bl vi{k FhA fu;ekofy;k e fxuk;: x;
faftr=1 ue= w<eeh e L db , 1 g felgku viu jkT; d fdlh Hh €y
GEAE HT dazia 181 foar 2 |

TWed: ST & el #, S dqe AIaven @1 &1 Yunell @) adA
rLofj mnklhu gA ,d cgr VPN bjkni I cukb wvkj iHkkoh 0;oLFkk dk
ycch ykijokgh d dkj.k s @ik giparsfia &1 a1 fear = 21 4=
dgh AR SewEdH e ¥ s 2, Ak 3@ geiifag e @ik
TIRT e, B DI AWDHAT & | PR QA a¥e A Y99 &A1 g, I8
folkkx di fy, vkj ty d dfn;k nkuk d fy,] cgr VPN ifj.ke
fudkyu e 1eFk gAbld vinj bk €ty 0;oLFk Fkjk Hexrh €k jgh dN
xHny ncyrk dk Beckf/kr dju vk mBdk mipkj dju dh {kerk gA ;g
ty e l/MkjiRed dk;k d fy, Bkenkf;d Hkxhinkjh dh ,d f[kMdh Hi
[kky Bdrh gA

qxaell gieaIv

ge Ic bl ckr I voxr g fd ty d ILFku dk <du okyk w/kdkj g
og bl ekuokf/kdkj mYYkkuk di fy, ,d 1pj vk/kj tnku djrk gA dN
G &1 BlsdHR, 9 # el @) Reafa warag 21 379 4 3ftraax
AT o HHARAT & gHA &1 ifj.kke ugh cfyd bk 0;oLFk dh
Ixfgr ykijokgnh di dkj.k gA tk Beku nr g mlg nuk ugh vkrkA felg
vkrk g mudi 1kl bu cjkbi;k d mipkj dk Bkku ugh gA ;gk iHkodkjh
Bokn dh cgr deh gA tk Fokn djr g mue: xEHhjrk dh deh gA dkb!
tMko] dkbl ekfuVfpx] dkb. vflre rkjh[k] dkbl eY;kdu ugh g] blfy,
dkb. 1fj.kke Hh ugh gA




diATdeel goaa ugcd staRmgfeaR®h-, p-vkj-vib:), v siarasia e 2
RraeT JEare 3 feoell 4 2, fied ¢ aul 9 oia A<= gvkyh dk
ySifad @ aoqd v @ fag 5 wsal § S dM e @l 2| -
,P-VKkj-Vikb- @71 faeare 2 & <aavenm # Igd@ @ @ fay e 3mem ot
fdj.k gA 0;oLFk d vinj bldh fuxjkuh vkj B{e 1jh{k.k dk c<ku d fy,]
Ih-, p-vkj-vkb: u ty I=ceial 3R Sid Side’l WX & yRadd geic &
dR R wiew fear 2| Sid "zl @) wawen § 9gd a@red 2, 3R
bify, bl 0;oLFk dk okil yku vkj nuthfor dju d fy, Ih-,p-vkj-vkb-
u dN Bkkj.k glrfki fd;i gh

> Usk; ikiydk] 1fy 1] ty] ekuo vikdky BxBuk] xj Bjdkjh €l ;k]
efgyk IxBuk d InL;k] vkj Bch eghoi.k ty d xj wvkf/kdkfjd
Pl Dl TP AT a1 @ fag, ARt &1 qicd @ fag @R i
R ggadl ard SuEl @ guR @ fay "@ufga @ @ s2wm |
STRITTATS BT TATSA DA,

> Sid Al 4 qIddld &¥d S9 JAfGvard &l 9% &RAT ofl od
gazial & fFgfda v arfee= &1 g9 &x4 drd |l & Tad
dk;ko;u d dkj.k 1cy gk x;k d]

> ftreiR® Heeiedl 9 3 wvor uaiteian I bl fopkj b ckr&
da &1 & Sa®1 "ganT giifad g don oa @ Refd § garR @
fy, DjpulRed Ikekftd gLr{ki d fy, Bgk;rk wkir gk|

> IR ftreIRe degial & wgaven & fafr=1 useel 4 uRfaa &vmE
@ fay srgeemus denm uf¥rEwr dk; e vk;kftr djuk] fele vi; d
vykok Bftefyr g]

mud vi/kdkj vkj drl; €l fd ty fu;ekofy e fu/kfjr g

ty folkkx ,0 Bjdkj d chp iHkodkjh BketlL;

QI AT ST & fohefl =T I9 UR <8 Ydold U IIFTARYT lexposurel
ty dk mu xj Bjdkjh , €0k vk IxBuk d fy, miyCk djku dh
IEHkkouk &k vijki/ksk o muli/ky vkl m)kj e zfp jkr gA

@fedl @ sEf¥re ¥R R A= gar J3rafa

JKT; dh ikFkfed ftEenkjh dh €txg fy; cxj tyk e Bkenkf;d
Igtkkixrk dk ik &1 &1 diera, AR

AFgAraTel gficahivl | degaled el A2 ST AR gHEaHRI
Hgea e faeEr)




o Ih-,p-vkj-vkb- }jk fd; tk jg bu HBjkgunh; w1;Ruk dk jkT;
Ljdkjk gk 1fd; Bgk;rk vkj Bg;kx feyuk pkfg,A

1/kjkRed dk;k e Bkenkf;d BgHkkfxrk

S I IR WRGR "urEE (Sd yded @ foe smafed)wHr «f
fggklr e fy; x5 vijkf/k;k d Bk vkl tuokl di fy, 1;Klr ugh
giar| gaen & g8 989 fear 1 2 f% eRr &1 geads = g
dju d i1;Ru dk D/kkgkRed dk;ki e Bkenkf;d Bghkfxrk B njk djuk
ey | fF <ol a& dd ydeq @ foay fyseR @ e od usitar)
d :lk e e bl ckr dk xokg g f& < wETHs E@qftc &, A
dh W/kkjkRed dk; ek e DgHkixrk B ikir djrk g] og Bjdkj Fkjk
pyk, tk jg fdhh Hh f3;k&dyki d cjkcj ugh gA tcfd] dinh Bjdkj
d gLr{ki dk ykijokgh vkj Ing L n[kr g] ogh din e Mkyu di le;
vkj mudh fjgkb di ckn Hkh Lo; Boh Begk vkj €y di vinj mudh Hykb
d bjkni I vku okyr ykxk dk o cgr vknj djr gA

Sid 93N (A HHARAT & ¥ |) S99 9l Amavad vl AR
vuhkok dk ugh miyCk djk Bdrk €tk dfn;k dk mud HkoukRed
Bketl;] /K sk tuokl e Bgk;rk dj IdA blfy,] lenk; vk ty e
dk;okgd dMh LFkfir djukl ty inki/kdkfj;k d fy, wvkBku gkxk]
ftudk dke g difn;k dk dY;k.k vkj tuokl djuk rkfd o Benk; wvkj
WIAdl "6l gRT off u¥a} w9 4 uRfira sk ¥ivg wudasl @)
|1 dvr HR X2 T, S HIered IR FETAr w1 dqef mijkx djA

ge] Ih-,p-vkj-vkb- e bl 1dkj d Bkenkf;d BgHkfxrk dk nifkuk pkgr
g tk ty vk lenk; i1j wvikfjr IxBukilh-chviixj Bjdkjh
IxBukvk) ty B/ di dk;k e vIify;r e -fp j[ku oky: 0;fDr;k
vkj 0;oklkf;d zlk B mudi dk;klo;u e BeFk ykxk d chp dMh dk
etcr dj 1dA

I/kjkRed dk;k d AN {k= ftlhe Bkenkf;d Bghkfxrk }jk cgeY; wvkj
mi ;kxh 1fj.kke dk BkeF; g] gh

o faftres weradi®xoT AR S warar,
o fopkjk/khu cfn;k dh fLFkfr v/; ;uil,d ckj vkj vkof/kd nkukd




o LofPNd ifjoi{kk Dok,

fafecdia werar ik 2 gs™
o frAISHI Bivral d gaufas yfdreor
o Sifd®d SUIY IR Afeud g, &R
o futh mn;en Hjk ty etnj dk mi;kxA

IRTHS AT &1 Y AEAD Use], & drysg A<, adfea lkenkf;d
Llkkuk dk ty d difn;k dk ukdjh nu d fy, mi;kx djuk] mlg
Ty AR gAaER @ fay gar sl 2| sidane, ¢4 Y SerEwT @
ol R sk fafya swau 3 ammw fear 2 s=foefie ek
fkglh ty vikdkfj;k u futh Tk>nkjk d Bgdk; 1] ty ifjlj d
Hry %;k ckgjh mRiknu ;fuV yxk;k g fell Hkx yu oky: difnsk d
fog qTegRe sl Ak s gRaa sidl 2| saer sew
Fkk fc@h;kX; oLr vk Bokvk dk mlh ifjfLFkfr e mRiknu djuk €1k
futh {k= e y?% L e/;e Lrj d fuek.k bi;= e gkrk g rkid BLFkkxr
dke dju e [kp de gk vk difn;k dk ukdjh dk volj vkj dke d
TR gf¥er gyt giar 2 |

ot sufl & e S=Ifefiar dfasrenl @1 gwemd x4 4 dRex
sl PR, geel @) e {RW, TRAT 99, PR OJIR WX
Ifoflx] vkj blh idkj d wvU; dk;ki dk 1Qyrkiod fd;k €t 1drk g]
gkykfd] bl ckr d fy, Bko/kkuh cjruh pkfg, fd ty Je d bl 1dkj
d mizkx b jkexky vkj oru Hexrku BEcU/kh fdIh dkuu dk mYy2u u
gkA

bl uffr 1ij e 1kl dk 1;Ru] tkfd LV Qkj fdeukyth ,.M €fLVI]
clel $¥ece JAIh |Ivld HisEd, a3 & dfedl & Sl gsrEd
SUdel B @ fv U wles o URAISHT 8, &1 Sed™ &Rl
Imaeas = | I8 &@; loh LRk difnsk vkj mud ifjokjtuk dk fiNy: db)
aul ¥ AT "l AR HdE Iuds IH, dfeal @ siffrari &t
iHkfor dju oky: dkuuk] uhfr;k] 1f@d;kvk vkj 1pyuk d dk;kKlo;u dk
gfiRga &1, da 9 93 afear @ ifjokjk vkj cPpk dk Ig;kx nu
vkj figkb di ckn vijkf/;k di tuokl dk Bjy cuku d dke It BEc)
gA




4. A Fa9 MR 1IN FA9 A, U D By oal A Sftua fafesia
nfk&j[k dk Hkxr jg dfn;k d fy,] fpfdrlh; di yxku funkfud
VK] STIRTH®)®T ShHT SSIEN0T UEgd fHar 21 ART ISAARAY
t;1 fLkkr ,d dyk ife;k d ,d ,u-thvk u ,d 1fl) xkjeV
Uq g BHRGT tquuidy 4 o SREMR, SAYx | Afgar
I/kkjxg dk fpflgr fd;k g rkfd efgyk difn;k dk jpukRed wvKkj
yiktkdkjh dke miyC/k djk IdA il gh nlj db vU; IxBu g tk
L/kkjkRed dk;k er Hkxhnkjh yi jg g] yfdu mu Ic u dM: 1fjJde
IR @ wem @ dam & gfa yfdegar € S9@1 ™ &k
[;kfir 1kir fd;k gA
ftyk e 1Qy lkenkf;d bc/k mRilu dju di fy,] Lkenkf;d Begk vkj
ty vikdkfy;k dk ,d BkFk dke djuk gkxk] ,d nlj dk cgrj rjhd T
Lohdkj dju di fy, B;Dr fu.k; yuk gkxk-—-Sier gema=r R Areiye
legk e akjLifjd NBg;kx wvkj lketl; d ifd;k dh €zjr g] tk
nifkxk-D/kkjkRed 110k e Bkenkf; d Bgtkkixrk di foLrkj dk] vkj bl
gfpar 4 S U8 Gyl @ WaEas] Wl 93 $RAT| I§ Sid gATEA 3R
lkenkf;d legk d chp ,d cgrj dk;&HBEcU/k LFkfir dju e Bgk;rk
PRAT 3R ST & gk @ fawg w=rk dk crko dju b jkdixA c<k
gvk Ig;kx I nkuk rjQ cgrj ifj.kke dk vuhko gk Idrk g] tgk ty

9 Ul $981 € "M @ & & 99 H FIfa o4 a1ae
Hkfedk dk R;kx dj nAp7

L/kjiRed dk;ki el 1Hkodkjh Bkenkf;d Bic/k di fy, nk pht viuok;: gh

1- ,Nd xij Bjdkjh IxBuk] Benk; i1j vk/kfjr BxBuk] €ty foHkx
I Lor= -fp j[ku oky: legk wvkj 0;fDr;k dk uVod LFkfir
$AT| Ig <icdd, o 3R Ram Suder e Sk S| 9
Ic) gku d fy, lenk;k @1 \erga s AR giwTled HH &1
1;Ru djxhA ;g lBenk; d InL;k rd iagpxk vkj B/kkjkRed
gfparent sy Sua amifore sief @ IR 9 5= Rrear Q|

2- I BLFkvk vkj 0;f0r;k dk ty e B/kkjkRed dk;! dju di fy,]
JKT; gk VkfkdkRe sr=aar 391 Sid R g Aifa &t
I/kkjkRed dk;ki di fy, Bkenkf;d Hkxhinkjh dk 1kRBkfgr djuk
pkfg, wvkj wvki/kdkfjd ekU;rk nu d fy, dBIkvh fu/kfjr djuh
pkfg, A




3- vki/kdkfyd ekU;rk nu di 1gy] jkT;] mnkgj.k d rkj 1j] dke d
IEc) {k= e IxBu dh fiNYkh miyfl/k;k o fydkM dk nfk Bdrh
g] bld Lo; bodk ;k orfud depkfj;k dh ;kX;rk dk ijh{k.k dj
Idrh g vkj Bj{kk rFk oftr eky Lt BEcfl/kr ty fu;ek di ckj
el mud Kku dk tkp Idrh gA
Lkjdkj] JkT; Lrj 1j ty Bykgdkj Ifefr d xBu dju 1j Hh fopkj dj
Idrh g ftle Ik;klr L[;k e 1Ec) ukxfjdk dk wfrfuf/iRo gkA bl I
I/kkjkRed vkj ty 1c/ku b BeEcfl/kr uhfr fu/kky.k e Benk; dk wviuh
ckr dgu dk wvk/kj 1klr gkxkA ;g ty fohkx dk ty vkj difn;k T
t™ gb lenkf;d fprk o Bykg vkj eY;oku fopkjk dk voxr djk,xkA

vkijkf/kd Usk; ,€fl;k d chp Bketl; dk iHkfor djuk

I P APHaR Al H old # gAfad adaq Refa @ IR 4 w
Ifu;kftr thp b nk vyx rLohj fudy dj vk,xn&,d] {kerk I vi/d
s, ol 39 @ ISy Sidl @) 931 IRl 4 9 ¢S 2 3R gohewr

10 (10 ) fgjklr dk vR;f/kd mi;kx vkj din dh ych vof/k bl HoMm dk
el[; dkj.k gA nk&ty dh IHkh cjkbi;k doy ty dh LFkkiuk B BEcfU/kr

gh ugh g cfYd mue: b db] vkijkfkd U;k; a.kkyh dh nljh €1k
th fd&U;k; ikfydk] ify 1] vitk;ktu] efir dkuuh Bgk;rk vkj ifjoh{kk
Bokvk e Bketl; vkj Bg;kx dh deh di dkj.k mRilu gkrh gA

Hkjr e] ednek 10 dn dh BelL;k dk ,d vikd ekfyd dkj.k g 0;oLFk
® WX JRIRE =TT &1 4319%d d34 | Addg i fadafa| wma=
guTell SR W R Iy faerazfiia Qe d W g, odfea g9
I A, U B GaTad d o al &1 favaN &3 99l @ 989 $H & 2 |
le; vk x;k g fd wvkijkfkd Usk; n.kkyh dh BHb ,€f0;k ,d BkFk
ey oM & SR 39 e &1 aud a1 @ fag g dgaa &
;0 ,d , Ik dke g feldk nkf;Ro doy ,d ,thh 1j ugh g cfvd
vkigkikd  Usk;  m.kkyh diogy ,d 1) g&Usk; akfydk] ckj]  afy ]
vitk;ktu] ty] turk] jkeunfrK vkj vU; THh Bk>nkjA ;g9 ,d LTk dke
g foae fay wifl & ¥l goaegar sui sl 3k & qER W
vkjki ugh Mkyuk glxkA




Hkjr e BILFkkuk di chp BketlL; dh deh LFkkfud gA bl okLrfodrk di
qravs fo 37 wft IRl &1 9= S2vw U @h g&vO;olFk I
lekt dh Dj{kk vkj dkuu dk 1frikyu & o bl edIn dk 1kir dju e
el[; ik I I;;Dr 1;Ru dh deh d dkj.k foQy gk tkr gA 1R;d ,€lh
grEdl €, Yd dxddl 2, U1 GdAs wxad Bl B sl 2, <Afes
0;oLFkk 1.k -k bl y{; dk ikir dju e vIQy gk tkrh gA blfy,]
ISP YOl Faee &1 39 JEHAdl HI Y gadl Arefl ol R sie
nrh gA ;g fdlh [ky dh Vhe dh rjg g tk BokRre flkykiM;k T Hjh g
vkj BHh 0;fDrxr 1;Ru It [ky thruk pkgr g] yfdu o bl Vhe dk
y{; cuku e vIQy gk tkri g Vkj i.krt vIQy gk tkr gA

IE 3Tl & A EHAT & o 39 9l ofwat @ gfafafern siv fafaa
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Section II: ARREST
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STATUTORY PROVISIONS

CONSTITUTION OF INDIA

21. Protection of life and personal liberty
No person shall be deprived of his life or personal liberty except according to
procedure established by law

22. Protection against arrest and detention in certain cases -

(1) No person who is arrested shall be detained in custody without being
informed, as soon as may be, of the grounds for such arrest nor shall he be
denied the right to consult, and to be defended by, a legal practitioner of his
choice.

(2) Every person who is arrested and detained in custody shall be produced
before the nearest magistrate within a period of twenty-four hours of such
arrest excluding the time necessary for the journey from the place of arrest to
the court of the magistrate and no such person shall be detained in custody
beyond the said period without the authority of a magistrate.

The Code of Criminal Procedure, 1973

CODE OF CRIMINAL PROCEDURE, 1973

41. When police may arrest without warrant.

(1) Any police officer may without an order from a Magistrate and without a
warrant, arrest any person:-

(@) who has been concerned in any cognizable offence, or against whom a
reasonable complaint has been made, or credible information has been
received, or a reasonable suspicion exists, of his having been so concerned; or
(b) who has in his possession without lawful excuse, the burden of proving
which excuse shall lie on such person, any implement of house-breaking; or
(c) who has been proclaimed as an offender either under this Code or by order
of the State Government; or

(d) in whose possession anything is found which may reasonably be
suspected to be stolen property and who may reasonably be suspected of
having committed an offence with reference to such thing; or

(e) who obstructs a police officer while in the execution of his duty, or who
has escaped, or attempts to escape, from lawful custody; or

(f) who is reasonable suspected of being a deserter from any of the Armed
Forces of the Union; or

(g) who has been concerned in, or against whom a reasonable complaint has
been made, or credible information has been received, or a reasonable
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suspicion exists, of his having been concerned in, any act committed at any
place out of India which, if committed in India, would have been punishable
as an offence, and for which he is, under any law relating to extradition, or
otherwise, liable to be apprehended or detained in custody in India; or

(h) who, being a released convict, commits a breach of any rule made under
subsection (5) of section 356; or

(i) for whose arrest any requisition, whether written or oral, has been received
from another police officer, provided that the requisition specifies the person
to be arrested and the offence or other cause for which the arrest is to be made
and it appears there from that the person might lawfully be arrested without a
warrant by the officer who issued the requisition.

(2) Any officer in charge of a police station may, in like manner, arrest or
cause to be arrested any person, belonging to one or more of the categories of
person specified in section 109 or section 110.

32[41A. Notice of appearance before police officer.

(1) The police officer 33[shall], in all cases where the arrest of a person is not
required under the provisions of sub-section (1) of section 41, issue a notice
directing the person against whom a reasonable complaint has been made, or
credible information has been received, or a reasonable suspicion exists that
he has committed a cognizable offence, to appear before him or at such other
place as may be specified in the notice.

(2) Where such a notice is issued to any person, it shall be the duty of that
person to comply with the terms of the notice.

(3) Where such person complies and continues to comply with the notice, he
shall not be arrested in respect of the offence referred to in the notice unless,
for reasons to be recorded, the police officer is of the opinion that he ought to
be arrested.

34[(4) Where such person, at any time, fails to comply with the terms of the
notice or is unwilling to identify himself, the police officer may, subject to
such orders as may have been passed by a competent Court in this behalf,
arrest him for the offence mentioned in the notice.]

35[41B. Procedure of arrest and duties of officer making arrest.
Every police officer while making an arrest shall,-

32 Ins. by Act 5 of 2009, sec. 6 (w.e.f. 1-11-2010)
3 Subs by Act. 41 of 2010, sec. 3(a), for “The police officer may” (w.e.f. 2-11-2010)
34 Subs. By Act 41 of 2010, sec. 3(b), for sub-section (4) (w.e.f. 2-11-2010). Sub-section (4), before substitution,
stood as under:
“ (4) Where such person, at any time, fails to comply with the terms of the notice, it shall be lawful for
the police officer to arrest him for the offence mentioned in the notice, subject to such orders as may
have been passed in this behalf by a competent Court.”
% Ins. by Act 5 of 2009, sec. 6 (w.e.f. 1-11-2010)
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. bear an accurate, visible and clear identification of his name which will
facilitate easy identification;
. prepare a memorandum of arrest which shall be,-

i. attested by at least one witness, who is a member of the family of
the person arrested or a respectable member of the locality where
the arrest is made;

ii. countersigned by the person arrested; and
. inform the person arrested, unless the memorandum is attested by a
member of his family, that he has a right to have a relative or a friend
named by him to be informed of his arrest.]

36[41C. Control room at districts.

(1) The State Government shall establish a police control room -
a. in every district; and
b. at State level.

(2) The State Government shall cause to be displayed on the notice board
kept outside the control rooms at every district, the names and addresses
of the persons arrested and the name and designation of the police officers
who made the arrests.

(3) The control room at the Police Headquarters at the State level shall
collect from time to time, details about the persons arrested, nature of the
offence with which they are charged and maintain a database for the

information of the general public.]

37[41D. Right of arrested person to meet an advocate of his choice during
interrogation.

When any person is arrested and interrogated by the police, he shall be

entitled to meet an advocate of his choice during interrogation, though not

throughout interrogation.

42. Arrest on refusal to give name and residence.

(1) When any person who, in the presence of a police officer, has committed or
has been accused of committing a non-cognizable offence refuses, on demand
of such officer, to give his name and residence or gives a name or residence
which such officer has reason to believe to be false, he may be arrested by
such officer in order that his name or residence may be ascertained.

(2) When the true name and residence of such person have been ascertained,
he shall be released on his executing a bond, with or without sureties, to
appear before a Magistrate if so required: Provided that, if such person is not




resident in India, the bond shall be secured by a surety or sureties resident in
India

(3) Should the true name and residence of such person not be ascertained
within twenty-four hours from the time of arrest or should he fail to execute
the bond, or, if so required, to furnish sufficient sureties, he shall forthwith be
forwarded to the nearest Magistrate having jurisdiction.

43. Arrest by private person and procedure on such arrest.

(1) Any private person may arrest or cause to be arrested any person who in
his presence commits a non-bailable and cognizable offence, or any
proclaimed offender, and, without unnecessary delay, shall make over or
cause to be made over any person so arrested to a police officer, or, in the
absence of a police officer, take such person or cause him to be taken in
custody to the nearest police station.

(2) If there is reason to believe that such person comes under the provisions of
section 41, a police officer shall re-arrest him.

(3) If there is reason to believe that he has committed a non-cognizable
offence, and he refuses on the demand of a police officer to give his name and
residence, or gives a name or residence which such officer has reason to
believe to be false, he shall be dealt with under the provisions of section 42;
but if there is no sufficient reason to believe that he has committed any
offence, he shall be at once released.

44. Arrests by Magistrate.

(1) When any offence is committed in the presence of a Magistrate, whether
Executive or Judicial, within his local jurisdiction, he may himself arrest or
order any person to arrest the offender, and may thereupon, subject to the
provisions herein contained as to bail, commit the offender to custody.

(2) Any Magistrate, whether Executive or Judicial, may at any time arrest or
direct the arrest, in his presence, within his local jurisdiction, of any person for
whose arrest he is competent at the time and in the circumstances to issue a
warrant.

45. Protection of members of the Armed Forces from arrest.38

38 STATE AMENDMENT

Assam:

For Sub-section (2) of section 45, the following sub-section shall be substituted, namely:-

“(2) The State Government may, by notification, direct that the provisions of subsection (1) shall apply.

(a) to such class or category or category of the members of” the Forces charged with the maintenance of public
order, or

(b) to such class or category of other public servants [not being persons to whom the provisions of sub-section
(1), apply] charged with the maintenance of public orders, as may be specified in notification, whenever, they
may be serving, and thereupon the provisions of that sub-section shall apply as if for the expression “Central
Government” occurring therein, the expression “state Government” were substituted.
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(1) Notwithstanding anything contained in sections 41 to 44 (both inclusive),
no member of the Armed Forces of the Union shall be arrested for anything
done or purported to be done by him in the discharge of his official duties
except after obtaining the consent of the Central Government.

(2) The State Government may, by notification, direct that the provisions of
subsection (1) shall apply to Such class or category of the members of the
Force charged with the maintenance of’ public order as may be specified
therein, wherever they may be serving, and thereupon the provisions of that
sub-section shall apply as if for the expression” Central Government”
occurring therein, the expression “State Government” were substituted.

46. Arrest how made.?

(1) In making an arrest the police officer or other person making the same
shall actually touch or confine the body of the person to be arrested, unless
there be a submission to the custody by word or action.

40[Provided that where a woman is to be arrested, unless the circumstances
indicate to thecontrary, her submission to custody on an oral intimation of
arrest shall be presumed and, unlessthe circumstances otherwise require or
unless the police officer is a female, the police officer shall not touch the
person of the woman for making her arrest.”.]

(2) If such person forcibly resists the endeavor to arrest him, or attempts to
evade the arrest, such police officer or other person may use all means
necessary to effect the arrest.

(3) Nothing in this section gives a right to cause the death of a person who is
not accused of an offence punishable with death or with imprisonment for
life.

1[(4) Save in exceptional circumstances, no woman shall be arrested after
sunset and before sunrise, and where such exceptional circumstances exist,
the woman police officer shall, by making a written report, obtain the prior
permission of the Judicial Magistrate of the first class within whose local
jurisdiction the offence is committed or the arrest is to be made.]

47. Search of place entered by person sought to be arrested.
(1) If any person acting under a warrant of arrest, or any police officer having
authority to arrest, has reason to believe that the person to be arrested has

[Vide President's Act 3 of 1980, sec. 2 (w.e.f. 5-6-1980)].

3 CrPc (Amendment) Act, 2005 (Notes on Clauses)

Sub-section (4) has been added to prohibit arrest of a woman after sunset and before sunrise except in
exceptional circumstances and where such circumstances exist the prior permission of the Judicial Magistrate of
the first class is to be obtained.

1. Ins. by Act 25 of 2005, sec. 6.

40 Ins. By Act 5 of 2009, sec. 7 (w.e.f. 31-12-2009)




entered into, or is within, any place, any person residing in, or being in charge
of, such place shall, on demand of such person acting as aforesaid or such
police officer, allow him such free ingress thereto, and afford all reasonable
facilities for a search therein.

(2) If ingress to such place cannot be obtained under sub-section (1), it shall be
lawful in any case for a person acting under a warrant and in any case in
which a warrant may issue, but cannot be obtained without affording the
person to be arrested an opportunity of escape, for a police officer to enter
such place and search therein, and in order to effect an entrance into such
place, to break open any outer or inner door or window of any house or place,
whether that of the person to be arrested or of any other person, if after
notification of his authority and purposes, and demand of admittance duly
made, he cannot otherwise obtain admittance.

Provided that, if any such place is an apartment in the actual occupancy of a
female (not being the person to be arrested) who, according to custom, does
not appear in public, such person or police officer shall, before entering such
apartment, give notice to such female that she is at liberty to withdraw and
shall afford her every reasonable facility for withdrawing, and may then break
open the apartment and enter it.

(3) Any police officer or other person authorised to make an arrest may break
open any outer or inner door or window of any house or place in order to
liberate himself or any other person who, having lawfully entered for the
purpose of making an arrest, is detained therein.

48. Pursuit of offenders into other jurisdictions.
A police officer may, for the purpose of arresting without warrant any person
whom he is authorised to arrest, pursue such person into any place in India.

49. No unnecessary restraint.
The person arrested shall not be subjected to more restraint than is necessary
to prevent his escape.

50. Person arrested to be informed of grounds of arrest and of right to bail.
(1) Every police officer or other person arresting any person without warrant
shall forthwith communicate to him full particulars of the offence for which
he is arrested or other grounds for such arrest.

(2) Where a police officer arrests without warrant any person other than a
person accused of a non-bailable offence, he shall inform the person arrested

that he is entitled to be released on bail and that he may arrange for sureties
on his behalf.




50A. Obligation of person making arrest to inform about the arrest, etc. to a
nominated person.4!

(1) Every police officer or other person making any under this Code shall
forthwith give the information regarding such arrest and place where the
arrested person is being held to any of his friends, relatives or such other
persons as may as may be disclosed or nominated by the arrested person for
the purpose of giving such information.

(2) The police officer shall inform the arrested person of his rights under sub-
section (1) as soon as he is brought to the police station.

(3) An entry of the fact as to who has been informed of the arrest of such
person shall be made in a book to be kept in the police station in such form as
may be prescribed in this behalf by the State Government.

(4) It shall be the duty of the magistrate before whom such arrested person is
produced to satisfy himself that the requirements of sub-section (2) and sub-
section (3) have been complied within respect of such arrested person.

51. Search of arrested persons.

(1) Whenever a person is arrested by a police officer under a warrant which
does not provide for the taking of bail, or under a warrant which provides for
the taking of bail but the person arrested cannot furnish bail, and whenever a
person is arrested without warrant, or by a private person under a warrant,
and cannot legally be admitted to bail, or is unable to, furnish bail.

The officer making the arrests or, when the arrest is made by a private person,
the police officer to whom he makes over the person arrested, may search
such person, and place in safe Custody all articles, other than necessary
wearing-apparel, found upon him and where any article is seized from the
arrested person, a receipt showing the articles taken in possession by the
police officer shall be given to such person.

(2). Whenever it is necessary to cause a female to be searched, the search shall
be made by another female with strict regard to decency.

52. Power to seize offensive weapons.

The officer or other person making any arrest under this Code may take from
the person arrested any offensive weapons which he has about his person,
and shall deliver all weapons so taken to the court or officer before which or
whom the officer or person making the arrest is required by this Code to
produce the person arrested.

41 Cr PC Amendment Act 2005 (Notes on clauses)
Section 50A requires the police to give information about the arrest of the person as well as the place where he is
being, held to any one who may be nominated by him for sending such information.
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53. Examination of accused by medical practitioner at the request of police
officer.4

(1) When a person is arrested on a charge of committing an offence of such a
nature and alleged to have been committed under such circumstances that
there are reasonable grounds for believing that an examination of his person
will afford evidence as to the commission of an offence, it shall be lawful for a
registered medical practitioner, acting, at the request of a police officer not
below the rank of sub-inspector, and for- any person acting in good faith in
his aid and -under his direction, to make such all examination of the person
arrested as is reasonably necessary in order to ascertain the facts which may
afford such evidence, and to use such force as is reasonably necessary for that
purpose.

(2) Whenever the person of a female is to be examined under this section, the
examination shall be made only by, or under the supervision of, a female
registered medical practitioner.

1[Explanation. - In this section and in sections 53A and 54,-

(a) “examination” shall include the examination of blood, blood stains, semen,
swabs in case of sexual offences, sputum and sweat, hair samples and finger
nail clippings by the use of modern and scientific techniques including DNA
profiling and such other tests which the registered medical practitioner thinks
necessary in a particular case;

(b) “registered medical practitioner” means a medical practitioner who
possess any medical qualification as defined in clause (h) of section 2 of the
Indian Medical Council Act, 1956 and whose name has been entered in a State
Medical Register.]

4353A. Examination of person accused of rape by medical practitioner.4* - (1)
When a person is arrested on a charge of committing an offence of rape or an
attempt to commit rape and there are reasonable grounds for believing that an
examination of this person will afford evidence as to the commission of such
offence, it shall be lawful for a registered medical practitioner employed in a

42 CrPc (Amendment) Act, 2005 (Notes on Clauses)

Explanation seeks to explain the meaning of the expressions “examination” and “registered medical practitioner”
appearing in sections 53A and 54.

Subs. by Act 25 of 2005, sec. 8, for “Explanation.- In this section and in section 54, “registered medical
practitioner” means a medical practitioner who possesses any recognized medical qualification as defined in
clause (h) of section 2 of the Indian Medical Council Act, 1956 (102 of 1956), and whose name has been entered in
a State Medical Register”.

43 Ins. by Act 25 of 2005, sec. 9.

44 CrPc (Amendment) Act, 2005 (Notes on Clauses)

Section 53A seeks to provide for a detailed medical examination of a person accused of an offence of rape or an
attempt to commit rape by the registered medical practitioner employed in a hospital run by the Government or
a local authority and in the absence of such a practitioner by any other registered medical practitioner.
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hospital run by the Government or by a local authority and in the absence of
such a practitioner within the radius of sixteen kilometers from the place
where the offence has been committed by any other registered medical
practitioner, acting at the request of a police officer not below the rank of a
sub-inspector, and for any person acting in good faith in his aid and under his
direction, to make such an examination of the arrested person and to use such
force as is reasonably necessary for that purpose.

(2) The registered medical practitioner conducting such examination shall,
without delay, examine such person and prepare a report of his examination
giving the following particulars, namely:-

(i) the name and address of the accused and of the person by whom he was
brought,

(ii) the age of the accused,

(iii) marks of injury, if any, on the person of the accused,

(iv) the description of material taken from the person of the accused for DNA
profiling, and”.

(v) other material particulars in reasonable detail.

(3) The report shall state precisely the reasons for each conclusion arrived at.
(4) The exact time of commencement and completion of the examination shall
also be noted in the report.

(5) The registered medical practitioner shall, without delay, forward the
report of the investigating officer, who shall forward it to the Magistrate
referred to in section 173 as part of the documents referred to in clause (a) of
sub-section (5) of that section.]

[4554. Examination of arrested person by medical practitioner at the request
of the arrested person.

(1) When any person is arrested, he shall be examined by a medical officer in
the service of Central or State Government, and in case the medical officer is
not available, by a registered medical practitioner soon after the arrest is
made:

Provided that where the arrested person is a female, the examination of

the body shall be made only by or under the supervision of a female medical
officer, and in case the female medical officer is not available, by a female
registered medical practitioner.
(2) The medical officer or a registered medical practitioner so examining the
arrested person shall prepare the record of such examination, mentioning
therein any injuries or marks of violence upon the person arrested, and the
approximate time when such injuries or marks may have been inflicted.

45 Subs. by Act 5 of 2009, sec. 8, for Section 54 (w.e.f. 31-12-2009).




(3) Where an examination is made under sub-section (1), a copy of the report
of such examination shall be furnished by the medical officer or registered
medical practitioner, as the case may be, to the arrested person or the person
nominated by such arrested person.”.]

46[54A. Identification of person arrested*:- Where a person is arrested on a
charge of committing an offence and his identification by any other person or
persons is considered necessary for the purpose of investigation of such
offence, the Court, having jurisdiction, may on the request of the officer in
charge of a police station, direct the person so arrested to subject himself to
identification by any person or persons in such manner as the Court may
deem fit.]

55. Procedure when police officer deputes subordinate to arrest without
warrant.

(1) When any officer in charge of a police station or any police officer making
an investigation under Chapter XII requires any officer subordinate to him to
arrest without a warrant (otherwise than in his presence) any person who may
lawfully be arrested without a warrant, he shall deliver to the officer required
to make the arrest an order in writing, specifying the person to be arrested
and the offence or other cause for which the arrest is to be made and the
officer so required shall, before making the arrest, notify to the person to be
arrested the substance of the order and, if so required by such person, shall
show him the order.

(2) Nothing in sub-section (1) shall affect the power of a police officer to arrest
a person under section 41.

48[55A. Health and safety of arrested person.
It shall be the duty of the person having the custody of an accused to take
reasonable care of the health and safety of the accused.

56. Person arrested to be taken before Magistrate or officer in charge of
police station.

46 7. Ins. by Act 25 of 2005, sec. 11.

47 CrPc (Amendment) Act, 2005 (Notes on Clauses)

Section 54 A empowers the Court to direct specifically the holding of the identification of the arrested person at
the request of the prosecution.

Inserted by Section 12 of ‘The Criminal Law (Amendment) Act, 2013’ ["Provided that, if the person identifying
the person arrested is mentally or physically disabled, such process of identification shall take place under the
supervision of a Judicial Magistrate who shall take appropriate steps to ensure that such person identifies the
person arrested using methods that person is comfortable with:

Provided further that if the person identifying the person arrested is mentally or physically disabled, the
identification process shall be video graphed.".]

48 Ins. by Act 5 of 2009, sec. 9 (w.e.f. 31-12-2009)




A police officer making an arrest without warrant shall, without unnecessary
delay and subject to the provisions herein contained as to bail, take or send
the person arrested before a Magistrate having jurisdiction in the case, or
before the officer in charge of a police station.

57. Person arrested not to be detained more than twenty-four hours.

No police officer shall detain in custody a person arrested without warrant for
a longer period than under all the circumstances of the case is reasonable, and
such period shall not, in the absence of a special order of a Magistrate under
section 167, exceed twenty four hours exclusive of the time necessary for the
journey from the place of arrest to the Magistrate’s court.

58. Police to report apprehensions.

Officers in charge of police stations shall report to the District Magistrate, or, if
he so directs, to the Sub-divisional Magistrate, the cases of all persons arrested
without warrant, within the limits of their respective stations, whether such
persons have been admitted to bail or otherwise.

59. Discharge of person apprehended.
No person who has been arrested by a police officer shall be discharged
except on his own bond, or on bail, or under the special order of a Magistrate.

60. Powers, on escape, to pursue and re-take.

(1) If a person in lawful custody escapes or is rescued, the person from whose
custody he escaped or was rescued may immediately pursue and arrest him in
any place in India.

(2) The provisions of section 47 shall apply to arrests under sub-section (1)
although the person making any such arrest is not acting under a warrant and
is not a police officer having authority to arrest.

49[60A. Arrest to be made strictly according to the Code.
No arrest shall be made except in accordance with the provisions of this Code
or any other law for the time being in force providing for arrest.

76. Person arrested to be brought before court without delay.

The police officer or other person executing a warrant of arrest shall (subject
to the provisions of section 71 as to security) without unnecessary delay to
bring the person arrested before the court before which he is required by law
to produce such person:

49 Ins. by Act 45 of 2005, sec. 33 (w.e.f. 23-6-2006)




Provided that such delay shall not, in any case, exceed twenty-four hours
exclusive of the time necessary for the journey from the place of arrest to the
Magistrate’s court.

CHAPTER VIII
SECURITY FOR KEEPING THE PEACE AND FOR GOOD BEHAVIOUR

106. Security for keeping the peace on conviction.-

(1) When a Court of Session or Court of a Magistrate of the first class convicts
a person of any of the offences specified in sub-section (2) or of abetting any
such offence and is of opinion that it is necessary to take security from such
person for keeping the peace, the Court may, at the time of passing sentence
on such person, order him to execute a bond, with or without sureties, for
keeping the peace for such period, not exceeding three years, as it thinks fit.

(2) The  offences  referred to in  sub-section (1) are-
(a) any offence punishable under Chapter VIII of the Indian Penal Code, (45 of
1860)

other than an offence punishable under section 153A or section 153B or section
154 thereof;
(b) any offence which consists of, or includes, assault or using criminal force
or committing mischief;

() any offence of criminal intimidation;
(d) any other offence which caused, or was intended or known to be likely to
cause, a
breach of the peace.

(3) If the conviction is set aside on appeal or otherwise, the bond so executed
shall become void.

(4) An order under this section may also be made by an Appellate Court or by
a Court when exercising its powers of revision.

107. Security for keeping the peace in other cases.-

(1) When an Executive Magistrate receives information that any person is
likely to commit a breach of the peace or disturb the public tranquillity or to
do any wrongful act that may probably occasion a breach of the peace or
disturb the public tranquillity and is of opinion that there is sufficient ground
for proceeding, he may, in the manner hereinafter provided, require such
person to show cause why he should not be ordered to execute a bond [with
or without sureties,] for keeping the peace for such period, not exceeding one
year, as the Magistrate thinks fit.
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(2) Proceeding under this section may be taken before any Executive
Magistrate when either the place where the breach of the peace or disturbance
is apprehended is within his local jurisdiction or there is within such
jurisdiction a person who is likely to commit a breach of the peace or disturb
the public tranquillity or to do any wrongful act as aforesaid beyond such
jurisdiction.

108. Security for good behaviour from persons disseminating seditious
matters.-

(1) When [an Executive Magistrate] of the first class receives information that
there is within his local jurisdiction any person who, within or without such
jurisdiction, -

(i) either orally or in writing or in any other manner, intentionally
disseminates or attempts to disseminate or abets the dissemination of, -
(a) any matter the publication of which is punishable under section 124A or
section 153A or section 153B or section 295A of the Indian Penal Code, (45 of
1860) or

(b) any matter concerning a Judge acting or purporting to act in the discharge
of his official duties which amounts to criminal intimidation or defamation
under the Indian Penal Code, (45 of 1860).
(i)makes, produces, publishes or keeps for sale, imports, exports, conveys,
sells, lets to hire, distributes, publicly exhibits or in any other manner puts
into circulation any obscene matter such as is referred to in section 292 of the
Indian Penal Code, (45 of 1860),

and the Magistrate is of opinion that there is sufficient ground for proceeding,
the Magistrate may, in the manner hereinafter provided, require such person
to show cause why he should not be ordered to execute a bond, with or
without sureties, for his good behaviour for such period, not exceeding one
year, as the Magistrate thinks fit.

(2) No proceedings shall be taken under this section against the editor,
proprietor, printer or publisher of any publication registered under, and
edited, printed and published in conformity with, the rules laid down in the
Press and Registration of Books Act, 1867, (25 of 1867) with reference to any
matter contained in such publication except by the order or under the
authority of the State Government or some officer empowered by the State
Government in this behalf.

109. Security for good behaviour from suspected persons.-




When a Judicial Magistrate of the first class receives information that there is
within his local jurisdiction a person taking precautions to conceal his
presence and that there is reason to believe that he is doing so with a view to
committing a cognizable offence, the Magistrate may, in the manner
hereinafter provided, require such person to show cause why he should no
the ordered to execute a bond, with or without sureties, for his good
behaviour for such period, not exceeding one year, as the Magistrate thinks fit.

110. Security for good behaviour from habitual offenders.-
When [an Executive Magistrate] of the first class receives information that
there is within his local jurisdiction a person who -

(@ is by habit a robber, house-breaker, thief, or forger, or
(b) is by habit a receiver of stolen property knowing the same to have been
stolen, or
(c) habitually protects or harbours thieves, or aids in the concealment or
disposal of stolen property, or
(d) habitually commits, or attempts to commit, or abets the commission of, the
offence of kidnapping, abduction, extortion, cheating or mischief, or any
offence punishable under Chapter XII of the Indian Penal Code, (45 of 1860) or
under section 489A, section 489B, section 489C or section 489D of that Code,
or

(e) habitually commits, or attempts to commit, or abets the commission of,
offences, involving a breach of the peace, or
(f) habitually commits, or attempts to commit, or abets the commission of -
(i) any offence under one or more of the following Acts, namely:-
(@@ the Drugs and Cosmetics Act, 1940 (23 of 1940);
[(b) the Foreign Exchange Regulation Act, 1973 (46 of 1973);
(c) the Employees' Provident Funds and Family Pension Fund Act, 1952 (19 of
1952);

d) the Prevention of Food Adulteration Act, 1954 (37 of 1954);
e) the Essential Commodities Act, 1955(10 of 1955);
f) the Untouchability (Offences ) Act, 1955 (22 of 1955);
g) the Customs Act, 1962 (52 of 1962);

(h) the Foreigners Act, 1946 (31 of 1946); or]>

ii) any offence punishable under any other law providing for the prevention
of hoarding or profiteering or of adulteration of food or drugs or of
corruption, or
(g) is so desperate and dangerous as to render his being at large without

(
(
(
(
[
(
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security hazardous to the community,

such Magistrate may, in the manner hereinafter provided, require such person
to show cause why he should not be ordered to execute a bond, with sureties,
for his good behaviour for such period, not exceeding three years, as the
Magistrate thinks fit.

111. Order to be made.-

When a Magjistrate acting under section 107, section 108, section 109 or section
110, deems it necessary to require any person to show cause under such
section, he shall make an order in writing, setting forth the substance of the
information received, the amount of the bond to be executed, the term for
which it is to be in force, and the number, character and class of sureties (if
any) required.

118. Discharge of person informed against.-

If, on an inquiry under section 116, it is not proved that it is necessary for
keeping the peace or maintaining good behaviour, as the case may be, that the
person in respect of whom the inquiry is made, should execute a bond, the
Magistrate shall make an entry on the record to that effect, and if such person
is in custody only for the purposes of the inquiry, shall release him, or, if such
person is not in custody, shall discharge him.

123. Power to release persons imprisoned for failing to give security.-

(1) Whenever the Chief Judicial Magistrate is of opinion that any person
imprisoned for failing to give security under this Chapter may be released
without hazard to the community or to any other person, he may order such
person to be discharged.

(2) Whenever any person has been imprisoned for failing to give security
under this Chapter, the High Court or Court of Session, or, where the order
was made by any other Court, the Chief Judicial Magistrate, may make an
order reducing the amount of the security or the number of sureties or the
time for which security has been required.

(3) An order under sub-section (1) may direct the discharge of such person
either without conditions or upon any conditions which such person accepts:

Provided that any condition imposed shall cease to be operative when the
period for which such person was ordered to give security has expired.

(4) The State Government may prescribe the conditions upon which a
120




conditional discharge may be made.

(5) If any condition upon which any person has been discharged it, in the
opinion of the Chief Judicial Magistrate by whom the order of discharge was
made or of his successor, not fulfilled, he may cancel the same.

(6) When a conditional order of discharge has been cancelled under sub-
section (5), such person may be arrested by any police officer without warrant,
and shall thereupon be produced before the Chief Judicial Magistrate.

(7) Unless such person gives security in accordance with the terms of the
original order for the unexpired portion of the term for which he was in the
first instance committed or ordered to be detained (such portion being
deemed to be a period equal to the period between the date of the breach of
the conditions of discharge and the date on which, except for such conditional
discharge, he would have been entitled to release), the Chief Judicial
Magistrate may remand such person to prison to undergo such unexpired
portion.

(8) A person remanded to prison under sub-section (7) shall, subject to the
provisions of section 122, be released at any time on giving security in
accordance with the terms of the original order for the unexpired portion

aforesaid to the Court or Magistrate by whom such order was made, or to its
or his SuCCessor.

(9) The High Court or Court of Session may at any time, for sufficient reasons
to be recorded in writing, cancel any bond for keeping the peace or for good
behaviour executed under this Chapter by any order made by it, and the Chief
Judicial Magistrate may make such cancellation where such bond was
executed under his order or under the order of any other Court in his direct.

(10) Any surety for the peaceable conduct or good behaviour of another
person ordered to execute a bond under this Chapter may at any time apply
to the Court making such order to cancel the bond and on such application
being made, the Court shall issue a summons or warrant, as it thinks fit,
requiring the person for whom such surety is bound to appear or to be
brought before it.




CHAPTER XI
PREVENTIVE ACTION OF THE POLICE

149. Police to prevent cognizable offences.-
Every police officer may interpose for the purpose of preventing, and shall, to
the best of his ability, prevent, the commission of any cognizable offence.

150. Information of design to commit cognizable offences.-

Every police officer receiving information of a design to commit any
cognizable offence shall communicate such information to the police officer to
whom he is subordinate, and to any other officer whose duty it is to prevent
or take cognizance of the commission of any such offence.

151. Arrest to prevent the commission of cognizable offences.-

(1) A police officer knowing of a design to commit any cognizable offence may
arrest, without orders from a Magistrate and without a warrant, the person so
designing, if it appears to such officer that the commission of the offence
cannot be otherwise prevented.

(2) No person arrested under sub-section (1) shall be detained in custody for a
period exceeding twenty-four hours from the time of his arrest unless his
further detention is required or authorised under any other provisions of this
Code or of any other law for the time being in force.
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TABLE OF JUDGMENTS- ARREST

CASE DETAILS

FACTS

DECISION

RE

GISTERING FIR

Surender Kaushik vs. State
of Uttar Pradesh

2013 (5) SCC 148

Whether after
registration of the FIR and
the

investigation, a second FIR

Issue:

commencement  of
relating to the same incident
on the basis of a direction
by the
Magistrate under Section
156(3) of the Code can be
registered?

issued learned

A case of conspiracy was filed
against a group of people for forging
documents. After an order by the
Magistrate under Section 156(3) of
the code, one of the co-conspirators
filed a new FIR against the rest of
the co-conspirators alleging forgery
of his signatures
The co-conspirators
moved the High Court to quash the
FIR. The High court refused to quash
the FIR, hence an appeal was filed to
the Supreme Court stating that two
FIRs cannot be registered on similar

in the forged
documents.

and identical cause of action and
allegations.

The court found the principle of sameness inapplicable in the present case as
the allegations made were distinct and separate and that both the FIR’s had
different spectrums.

Nonetheless, the two judge bench reaffirmed the principle as stated in the
case of Babubhai v. State of Gujarat, that the court has to examine the facts
and circumstances giving rise to both the FIRs and the test of sameness is to
be applied to find out - whether both the FIRs relate to the same incident in
respect of the same occurrence? If the answer is in the affirmative, the second
FIR is liable to be quashed. However, if the two FIRs are in regard to the
incidents which are two or more parts of the same transaction, then the FIR
cannot be quashed.

Khatri vs. State of Bihar

AIR 1981 5C 928

A number of Undertrial prisoners
filed a writ in the Supreme Court,
complaining that after their arrest,

they were blinded by police officials

The Court reiterated its stance as in Hussainara Khatoon’s case, wherein it
was held that the right to free legal services is an integral part of Article 21. It
also observed that the provision inhibiting detention without remand was a
very healthy provision and it is necessary that the Magistrates try to enforce
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Issue: Whether the state is
under an obligation to
provide free-legal services to
an accused under Article 217

Also known as the Bhagalpur
blinding case.

while in police custody. The
Supreme Court also found during
the proceedings of the case that no
legal representation was provided to
the blinded prisoners because none
of them asked for it. The judicial
magistrates also did not enquire
from the blinded prisoners produced
before them whether they wanted

legal representation at state cost.

this requirement.

Further it stated, that the state is under a constitutional mandate to provide
free legal aid to an accused who is unable to secure legal services on account
of poverty, and this also extends to the period when the accused is for the
first time produced before the Magistrate and when he is remanded from
time to time.

Also all Magistrates and Sessions Judges are under a duty to inform every
accused who appears before them, and who is not represented by a lawyer on
account of his poverty or indigence, that he is entitled to free legal services at
the cost of the state.

Sheela Barse v. State of
Maharashtra

AIR 1983 5C 378

ISSUE: Regarding —
women safety in prisons,

rights of an arrestee

Sheela Barse wrote to the Supreme
Court saying that of the 15 women
prisoners interviewed by her in
Bombay Central Jail, five admitted
that they had been assaulted in
police lock-up. Given the seriousness
of the the

admitted a writ petition on the basis

allegations, Court

of the letter and asked the College

of Social Work, Bombay to visit the
Central Jail to find out whether the
allegations were true. The College
submitted a detailed report which,
that
excesses against women were taking

in addition to admitting

Recognizing that the right to legal aid is also a fundamental right under
Articles 21 and keeping in mind the obligations of state under 39A, the court
directed that a woman judge should be appointed to carry out surprise visits
to police stations to see that all legal safeguards are being enforced. Further,
female suspects must be kept in separate lock-ups under the supervision of
female constables. Interrogation of females must be carried out in the
presence of female police officers. Also ->

J A person arrested without a warrant must be immediately informed
about the grounds of arrest and the right to obtain bail.

o As soon as an arrest is made, the police should obtain from the
arrested person, the name of a relative or friend whom she would like to be
informed about the arrest. The relative or friend must then be informed by
the police.




and free legal services.

the
legal

place, out that

arrangements for providing

pointed

assistance to  prisoners were

inadequate.

. The police must inform the nearest Legal Aid Committee as soon as an
arrest is made and the person is taken to the lock-up.

. The Legal Aid Committee should take immediate steps to provide
legal assistance to the arrested person at state cost, provided such person is
willing to accept legal assistance.

. The magistrate before whom an arrested person is produced shall
inquire from the arrested person whether she has any complaint regarding
torture or maltreatment in police custody. The magistrate shall also inform
such person of her right to be medically examined.

Joginder Kumar v. State Of
Uttar Pradesh

1994 AIR 1349; 1994 SCC (4)
260

Issue: When can a

competent authority/ officer

place a person under arrest?

The
illegally detained by the police for

petitioner, a lawyer, was
five days. The police maintained that
he was never detained and he was
only helping in the proceedings of a

case.

The court observed that justification of an arrest is different from the right to
make an arrest. Hence in that matter, reasonable satisfaction reached after
some investigation as to the genuineness and bona fides of a complaint, and a
reasonable belief on the part of the arresting Officer, as to the person's
complicity and the need to effect arrest is essential for an arrest. Additional
rights of the arrestee are-

. An arrested person being held in custody is entitled, if he so requests,
to have one friend, relative or any person who is known to him or likely to
take an interest in his welfare, told as far as is practicable that he has been
arrested and where he is being detained. The police officer shall inform the
arrested person when he is brought to the police station of this right.

J An entry shall be required to be made in the Diary as to who was
informed of the arrest. These protections must be held to flow from Articles
21 and 22(1) of the Constitution and enforced strictly. It shall be the duty of
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the Magistrate, before whom the arrested person is produced, to satisfy
himself that these requirements have been complied with.

D. K. Basu v. State of West
Bengal

AIR 1997 5C610

Issue: Regarding — rights of
arrestee, duty of policemen
carrying out an arrest,
procedure to be followed
and

during interrogation

safeguards against torture.

D.K. Basu, Executive Chairman of
Legal Aid Services, West Bengal,
wrote a letter to the Chief Justice of
India, saying that torture and deaths
in police custody were widespread
and efforts are often made by the
authorities to hush up the matter.
Because of this, custodial crime goes
unpunished and therefore s
rampant. Basu urged the Supreme
Court to examine the issue in depth
and (i)

jurisprudence

develop custody

and down

lay

principles for awarding
compensation to the victims of
police atrocities (ii) formulate means
to ensure accountability of those

responsible for such occurrences.

The Supreme Court treated the
letter as a writ petition. While the
writ was under consideration, the
Supreme Court received another

report about a death in police

. Use of third degree methods or any form of torture to extract
information is not permitted.

. Police personnel carrying out arrest and interrogation must bear
accurate, visible and clear identification / name tags with their designations.

. Particulars of all personnel handling interrogation of an arrested
person must be recorded in a register.

. A memo of arrest stating the time and place of arrest must be
prepared by the police officer carrying out an arrest. It should be attested by
at least one witness who is either a family member of the arrested person or
a respectable person from the locality where the arrest is made. The memo
should also be counter-signed by the arrested person.

o The arrested or detained person is entitled to inform a friend, relative

or any other person interested in her/his welfare about the arrest and place

of detention as soon as practicable. The arrested person must be made aware
of this right as soon as s/he is arrested or detained.

. The arrested person may be allowed to meet her/his lawyer during
interrogation but not throughout the interrogation.

. The time, place of arrest and venue of custody of the arrested person
must be notified by telegraph to next friend or relative of the arrested person
within 8-12 hours of arrest in case such person lives outside the district or
town. The information should be given through the District Legal Aid
Organisation and police station of the area concerned.




Uttar Pradesh. This
prompted the Court to issue notices

custody in

to all state governments and the
Law Commission of India to submit
suggestions on how to combat this
pan-India problem.

o An entry must be made in the diary at the place of detention in regard
to the arrest. The name of the friend/relative of the arrested person who has
been informed and the names of the police personnel in whose custody the
arrested person is being kept should be entered in the register.

. The arrested person should be examined by a medical doctor at the
time of arrest if s/he so requests. All bodily injuries on the arrested person
should be recorded in the inspection memo which should be signed by both
the arrested person and the police officer making the arrest. A copy of the
memo should be provided to the arrested person.

. The arrested person should be subject to a medical examination every
48 hours by a trained doctor who has been approved by the State Health
Department.

o Copies of all documents relating to the arrest including the memo of
arrest should be sent to the Area Magistrate for her/his record.

J Departmental action and contempt of court proceedings should be
initiated against those who fail to follow these directives.

Nandini Satpathy v. P.L.
Dani

AIR 1978 SC 1025

Nandini Satpathy, the former Chief
Minister of Orissa, against whom a
case had been registered under the
Prevention of Corruption Act, was
asked to appear before the Deputy

Superintendent of Police [Vigilance]

for questioning. The police wanted

The Court held that forcing suspects to sign statements admitting their guilt

violates the constitutional guarantee against self-incrimination and breaches
provisions of the Code of Criminal Procedure, 1973. It is also inadmissible as

evidence in a court of law.

Directions-




Issue: Whether an accused
can be compelled to give
answers to every question
posed by the interrogating
authority?

Also, regarding adoption of
Miranda Warnings in India.

to interrogate her by giving her a
string of questions in writing. She
refused to answer the
guestionnaire, on the grounds that it
was a violation of her fundamental
right against self-incrimination. The
police insisted that she must answer
their questions and booked her
under Section 179 of the

Penal Code, 1860.

Indian

. An accused person must be informed of her/his right to remain silent
and also of the right against self-incrimination.

. The person being interrogated has the right to have a lawyer by
her/his side if s/he so wishes.

. An accused person must be informed of the right to consult a lawyer
at the time of questioning, irrespective of the fact whether s/he is under
arrest or in detention.

. Women should not be summoned to the police station for
questioning in breach of Section 160 (1) CrPC.

Citizens for Democracy v.
State of Assam And Ors.

1995 (2) ALT Cri 701

Issue: Whether under
ordinary circumstances an
undertrial can be putin
handcuffs or fetters?

Mr. Kuldip Nayar wrote a letter to
the Court narrating the pitiable
condition in which 7 TADA detenus
were locked up in a government
hospital in Guwahati. They were
handcuffed to the bed even when
the room in which they were locked
had bars. The Court treated the
letter as a petition under Article 32
of the Constitution of India and
issued notice to the State of Assam.

During the period 1991-94 there
have been as many as fifty one cases

of escape and/or rescue of terrorists

The Court reiterated its pronouncement in Sunil Batra Etc. v. Delhi
Administration and Ors 1980 AIR 1579 case that Undertrials shall be deemed
to be in custody, but not undergoing punitive imprisonment.

The relevant considerations for putting a prisoner in fetters are the character,
antecedents and propensities of the prisoner. The peculiar and special
characteristics of each individual prisoner have to be taken into consideration.
The nature or length of sentence, the number of convictions, and the
gruesome character of the crime the prisoner is alleged to have committed
are not by themselves relevant considerations. There must first be well-
grounded basis for drawing a strong inference that the prisoner is likely to
jump jail or break out of custody or play the vanishing trick. To be consistent
with Article 14 and 19, handcuffs must be the last refuge, not the routine
regimen.




from police and judicial custody
including thirteen terrorists who
escaped and/or were rescued from
different hospitals of the State. Of
them seven escaped from Guwahati
Medical
these seven detenus were lodged.

College Hospital where

In all the cases where a person arrested by police in execution of a warrant or
is produced before the Magistrate and remand — judicial or police - is given by
the Magistrate, the person concerned shall not be handcuffed unless special
orders in that respect are obtained from the Magistrate at the time of the
grant of the remand.

Compensation

Nilabati Behera v. State of
Orissa & Ors.

1993 AIR 1960

Issue: Whether or not the
State is liable for payment of
compensation for violation
of the fundamental right to
life under Article 21?

The mother of the deceased
arrestee wrote a letter to the Court
explaining the situation in which her
son was taken into police custody
and the next day his body was found
near the railway tracks away from
the police station. The court took up
the matter as a petition under
Article 32 for violation of right to
life.

The compensation is in the nature of exemplary damages awarded against the
wrong-doer for the breach of its public law duty and is independent of the
rights available to the aggrieved party to claim compensation under the
private law in an action based on tort through a suit instituted in a court of

competent jurisdiction or/and prosecute the offender under the penal law.

The duty of care on the part of the State is strict and admits of no exceptions.
The wrongdoer is accountable and the State is responsible if the person in
custody of the police is deprived of his life except according to the procedures
established by law. The defence of 'sovereign immunity’ in such cases is not
available to the State.

State of M.P. v.
Shyamsunder Trivedi & Ors.

(1995) 4 SCC 262

Seven respondents including Sub-

Inspector Shyam Sunder Trivedi,
gave a beating to Nathu Banjara and
tortured him with the intention of
extracting a confession of guilt from
him. As a result of the extensive

injuries caused to Nathu, he died in

Sentencing four of the respondents to rigorous imprisonment with fine, the
court recognized that though Sections 330 and 331 of the Indian Penal Code
make causing hurt and extorting confessional punishable, but the convictions
have been very few because the atrocities within the precincts of the police
station are often left without any ocular or other direct evidence to prove
who the offenders are.




Issue: Regarding — custodial
deaths and punishment for
the same

police custody at the police station.
The dead body of the deceased
Nathu was removed in a jeep to the
hospital for post-mortem
with  the
object of cremating the deceased, as

examination ultimate
an 'unclaimed body'. The object
however failed as the local people
stood for the deceased and sent a
letter to the Magistrate explaining
all the events.

The High Court the
accused for the lack of evidence to

acquitted

convict them. The State of Madhya
Pradesh appealed to the Supreme
Court.

Disturbed by this situation, the Law Commission in its 113th Report
recommended amendments to the Indian Evidence Act to provide that at the
time of prosecution of a police officer for causing bodily injuries to a person
while in police custody, if there is evidence that the injury was caused during
the period when the person was in the police custody, the Court may presume
that the injury was caused by the police officer having the custody of that
person during that period unless, the police officer proves to the contrary. The
onus to prove the contrary must be discharged by the concerned police
official. The recommendation, however, has gone un-noticed and the crime of
custodial torture flourishes unabated. The court hoped that the courts will
change their outlook and attitude, and should exhibit more sensitivity and
adopt a realistic rather than a narrow technical approach.

State of Maharashtra v.
Christian Community
Welfare Council of India &
Anr.

AIR 2004 SC 7

Issue: Regarding safeguards

The case relates to the custodial
death of a person in police custody,
and the subsequent molestation of
his wife by the police. The petitioner
had filed a writ petition demanding
compensation for the wife, which
the High court allowed. The State of
Maharashtra the
Supreme Court against the said

approached

order.

On Custodial death

The High Court’s direction to the State Government to issue instructions to
get every arrestee medically examined before being taken to a Magistrate and

to enter the medical report in the station house diary, was upheld. Also the

court found that, to get him medically examined every third day in case of
police remand and enter the medical report in station house diary was held to
be a matter already covered by the directions of the Supreme Court in D. K.
Basu’s case.




against custodial death and
procedure for arrest of
women.

On arrest of a lady

While arresting a female person, all efforts should be made to keep a lady
constable present. However, in circumstances where the arresting officer is
reasonably satisfied that such presence of a lady constable is not available or

possible and/or the delay in arresting caused by securing the presence of a

lady constable would impede the course of investigation, such arresting
officer for reasons to be recorded, either before the arrest or immediately
after the arrest, be permitted to arrest a female person for lawful reasons at
any time of the day or night depending on the circumstances of the case even
without the presence of a lady constable.

Jawahar Singh v. State Of
Rajasthan

1989 WLN UC 396
( at High Court of Rajasthan)

Issue: Whether the date of
identification parade can be
taken as a date of arrest of
the accused in a case even if
the accused is under arrest
in some other case and has
been sent to judicial custody
in that case?

The
interrogation as a suspect
He
application for bail and contended

accused was arrested for
in a
dacoity case. moved an
that he should be deemed to have
the

Identification Parade was arranged

been arrested when
in jail and that the challan having
been filed after more than 90 days
of that date, he was entitled to be
released on bail in view of Sub-
(2) of Section 161. The
magistrate rejected his application.
In  the
contended that the date of arrest

has to be the date of Identification

section

argumentationit  was

The High Court held that from the language of Section 167 of the Code and
from the policy behind the said section it can be safely said that the starting
point of limitation would be the date on which the accused person is available
to the police for investigation, while in detention under the orders of the
Court.

The court found that the joining of the accused in the identification parade by
the 10 impliedly amounted to his arrest. It was held that since the challan was
filed after more than 90 days of the date of the arrest of the accused he has to
be granted bail subject to his furnishing a bond.

Thus, if an accused person is already in custody in another case and is
available to the police in a subsequent case for investigation the period of
limitation would start running from the date when he was available to the
police.




Parade and not the date when
formal arrest memo is prepared.

Moti Bai v. State of
Rajasthan

1954 CrilJ 1591 (at High
Court of Rajasthan)

Issue: Whether an accused
or his counsel can demand
an interview out of the
hearing of the police though
in their presence?

Moti Bai was arrested by the police
on suspicion of being involved in an
offence under Section 489A, Indian
Penal Code. While she was in police
custody, her counsel wanted to
interview her, but this interview was
not granted. The counsel had earlier
submitted an application to the
Magistrate seeking permission for
such an interview. However
Counsel’s further interview requests
were also rejected and eventually
the DSP allowed interview only in
the presence and within the hearing
of the police. Aggrieved by the state
of affairs, an application praying that
the police be directed to allow

interview with the accused out of

the hearing of the police though in

their presence was made.

The Court reiterated Article 22(1) of the Constitution and referred to the right
of an accused to consult and be defended by a legal practitioner of his choice.

The Court summarized the position as follows:

o that ever since his arrest, the accused has a right to be consulted by a
legal adviser of his choice and to be defended by him

o in order that such consultation may be effective, interviews must be
allowed to his counsel, when asked for, out of the hearing of the police
though within their presence, subject to Section 340 CrPC.

. that such a right must of course not be abused and must be granted
subject to reasonable restrictions as to time and convenience of the police
authorities, no less than that of the party seeking the interview.

Thus the Court decided that the Counsel for Motibai was within his rights to
consult her ever since she was put under arrest and that the police were not
right in not allowing such consultation as seems to have been their attitude
throughout.

Master Salim lkramuddin
Ansari and Maharukh
Adenwalla v. Officer-in-
charge, The Superintendent

A 15 year old boy was arrested in
2001 by the Bombay police. He was
never taken to the juvenile justice

board and was produced twice

. With reference to the aspect of non-release of the boy even after bail
was granted by the Court of Sessions due to inability to meet the financial
condition attached to the bail order, the Court discussed Section 12 of the
Juvenile Justice Act which clearly explained the provision relating to bail of a

10




and State of Maharashtra
through Secretary, Home
Department

2005 CrilJ 799 (at High Court
of Bombay)

before the Magistrate. However
after that he was kept in jail without
producing him to any court for
about 2 years. He was not even
produced to the court when the
session’s court granted him bail.
on his

Later request the Duty

counsel through medical
examinations concluded he was a
juvenile and he was moved to
juvenile home accordingly. However
he was still not produced before the
juvenile justice board nor was he

taken to the session’s judge.

Juvenile and explained how the boy can be released on bail with or without
surety. The Court directed the Juvenile Justice Board to release the 1st
petitioner on his executing personal bond only. The boy was ordered to
receive compensation of Rs. 100000 (Rupees one lakh only).

o Terming it as a gross case of violation of Article 21, the Court directed
that in all cases in which bails are granted, the Sessions Courts and
Magistrates Courts must get the compliance report of their orders after a
period of six weeks. That would tell them whether their orders have been
complied with or not, because of financial difficulties or otherwise, and
whether the accused have been released or not.

Arnesh Kumar vs. State of
Bihar

2014 (8) SCALE 250

Issue: Whether the proper
procedure was followed in
determining the necessity of

The wife of Arnesh Kumar alleged
that she was driven out of the home
due to non-fulfillment of the
demand for dowry that included

Rupees 8 lacs, maruti car, an air-

conditioner, television set, etc.
These demands were made by her
mother-in-law and father-in law and
Arnesh Kumar supported them by
raising threats that he would marry
another woman.

Arnesh Kumar preferred an

The Court gave out the following directions -
To the Police:

J The police officer shall forward the check list duly filed and furnish the
reasons and materials which necessitated the arrest, while
forwarding/producing the accused before the Magistrate for further
detention

) The decision not to arrest an accused, be forwarded to the Magistrate
within two weeks from the date of the institution of the case with a copy to
the Magistrate which may be extended by the Superintendent of police of the
district for the reasons to be recorded in writing




arrest by the police?

anticipatory bail application as he
apprehended arrest under Section
498A of the Indian Penal Code, 1860
and Section 4 of the Dowry
Prohibition Act, 1961, which was
denied to him by the Sessions Court
and the High Court. He, thereafter,
moved a Special Leave Petition
under Article 136 before the
Supreme Court.

o Notice of appearance in terms of Section 41A of Cr.PC be served on
the accused within two weeks from the date of institution of the case, which
may be extended by the Superintendent of Police of the District for the
reasons to be recorded in writing

To Magistrates:

. The Magistrate while authorising detention of the accused shall
peruse the report furnished by the police officer in terms aforesaid and only
after recording its satisfaction, the Magistrate will authorise detention

Authorising detention without recording reasons as aforesaid by the judicial
Magistrate concerned shall be liable for departmental action by the
appropriate High Court.

The subject has also been cited and relied upon in the case of Narendar

Parihar vs. State of Rajasthan (SB Crl. Misc. Bail Application 5658/2014) which
was decided by the Rajasthan High Court
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STATUTORY PROVISIONS
The Code of Criminal Procedure, 1973

59. Discharge of person apprehended.
No person who has been arrested by a police officer shall be discharged
except on his own bond, or on bail, or under special order of a Magistrate.

167. Procedure when investigation cannot be completed in twenty-four
hours.

(1) Whenever any person is arrested and detained in custody, and it
appears that the investigation cannot be completed within the period of
twenty-four hours fixed by section 57, and there are grounds for believing that
the accusation or information is well-founded, the officer in charge of the
police station or the police officer making the investigation, if he is not below
the rank of sub-inspector, shall forthwith transmit to the nearest Judicial
Magistrate a copy of the entries in the diary hereinafter prescribed relating to
the case, and shall at the same time forward the accused to such Magistrate.

(2) The Magistrate to whom an accused person is forwarded under
this section may, whether he has or not jurisdiction to try the case, from time
to time, authorise the detention of the accused in such custody as such

Magistrate thinks fit, a term not exceeding fifteen days in the whole; and if he
has no jurisdiction to try the case or commit it for trial, and considers further
detention unnecessary, he may order the accused to be forwarded to a
Magistrate having such jurisdiction:

Provided that-

[(a) the Magistrate may authorize the detention of the accused person,
otherwise than in the custody of the police, beyond the period of fifteen days,
if he is satisfied that adequate grounds exist for doing so, but no Magistrate
shall authorise the detention of the accused person in custody under this
paragraph for a total period exceeding-

(i)  Ninety days, where the investigation relates to an offence punishable
with death, imprisonment for life or imprisonment for a term of not less than
ten years;

(ii) Sixty days, where the investigation relates to any other offence,

And, on the expiry of the said period of ninety days, or sixty days, as the case
may be, the accused person shall be released on bail if he is prepared to and
does furnish bail, and every person released on bail under this sub-section
shall be deemed to be to released under the provisions of Chapter XXXIII for
the purposes of that Chapter;]




[(b) no Magistrate shall authorise detention of the accused in custody of the
police under this section unless the accused is produced before him in person
for the first time and subsequently every time till the accused remains in the
custody of the police, but the Magistrate may extend further detention in
judicial custody on production of the accused either in person or through the
medium of electronic video linkage;]5!

(c) no Magistrate of the second class, not specially empowered in this behalf
by the high Court, shall authorize detention in the custody of the police.

Explanation 1. For the avoidance of doubts, it is hereby declared that,
notwithstanding the expiry of the period specified in paragraph (a), the
accused shall be detained in Custody so long as he does not furnish bail.

[Explanation II. — If any question arises whether an accused person was
produced before the Magistrate as required under clause (b), the production
of the accused person may be proved by his signature on the order
authorising detention or by the order certified by the Magistrate as to
production of the accused person through the medium of electronic video
linkage, as the case may be.

[Provided further that in case of a woman under eighteen years of age, the
detention shall be authorised to be in the custody of a remand home or
recognised social institution.]>2

(2A). Notwithstanding, anything contained in sub-section (1) or sub-section
(2), the officer in charge of the police station or the police officer making the
investigation, if he is not below the rank of a sub-inspector, may, where a
Judicial Magistrate is not available, transmit to the nearest Executive
Magistrate, on whom the powers of a Judicial Magistrate or Metropolitan
Magistrate have been conferred, a copy of the entry in the diary hereinafter
prescribed relating to the case, and shall, at the same time, forward the
accused to such Executive Magistrate, and thereupon such Executive
Magistrate, may, lot reasons to be recorded in writing, authoress the detention
of the accused person in such custody as he may think fit for a term not
exceeding seven days in the aggregate; and on the expiry of the period of
detention so authorized, the accused person shall be released on bail except
where an order for further detention of the accused person has been made by
a Magistrate competent to make such order; and, where an order for such
further detention is made, the period during which the accused person was
detained in custody under the orders made by an Executive Magistrate under

51 Subs. by Act 5 of 2009, Sec. 14
52 Subs. by Act 5 of 2009, Sec. 14




this sub-section, shall be taken into account in computing the period specified
in paragraph (a) of the proviso to sub-section (2):

Provided that before the expiry of the period aforesaid, the Executive
Magistrate shall transmit to the nearest Judicial Magistrate the records of the
case together with a copy of the entries in the diary relating to the case which
was transmitted to him by the officer in charge of the police station or the
police officer making the investigation, as the case may be.

3) A Magistrate authorizing under this section detention in the
custody of the police shall record his reasons for so doing.

4) Any Magistrate other than the Chief Judicial Magistrate making
such order shall forward a copy of his order, with his reasons for making it, to
the Chief Judicial Magistrate.

) If in any case triable by a Magistrate as a summons-case, the
investigation is not concluded within a period of six months from the date on
which the accused was arrested, the Magistrate shall make an order stopping
further investigation into the offence unless the officer making the
investigation satisfies the Magistrate that for special reasons and in the
interests of justice the continuation of the investigation beyond the period of
six months is necessary.

(6) Where any order stopping further investigation into an offence
has been made under sub-section (5), the Sessions Judge may, if he is satisfied,
on an application made to him or otherwise, that further investigation into the
offence ought to be made, vacate the order made under sub-section (5) and
direct further investigation to be made into the offence subject to such
directions with regard to bail and other matters as he may specity.

209. Commitment of case to Court of Session when offence is triable
exclusively by it.

When in a case instituted on a police report or otherwise, the accused appears
or is brought before the Magistrate and it appears to the Magistrate that the
offence is triable exclusively by the Court of Session, he shall-

53(a) commit the case to the Court of Session;

(b) subject to the provisions of this Code relating to bail, remand the accused
to custody during, and until the conclusion of, the trial;

(c) send to that Court the record of the case and the documents and articles, if
any, which are to be produced in evidence;

(d) notify the Public Prosecutor of the commitment of the case to the Court of
Session.

53 Subs. by Act 45 of 1978, sec. 19, for clause (a) (w.e.f. 18-12-1978)




309. Power to postpone or adjourn proceedings.

(1) In every inquiry or trial, the proceedings shall be continued from
day-to-day until all the witnesses in attendance have been examined, unless
the Court finds the adjournment of the same beyond the following day to be
necessary for reasons to be recorded:

Provided that when the inquiry or trial relates to an offence under section 376,
section 376A, section 376B, section 376C or section 376D of the Indian Penal
Code (45 of 1860), the inquiry or trial shall, as far as possible be completed
within a period of two months from the date of filing of the charge sheet.]

(2) If the Court after taking cognizance of an offence, or
commencement of trial, finds it necessary or advisable to postpone the
commencement of, or adjourn, any inquiry or trial, it may, from time to time,
for reasons to be recorded, postpone or adjourn the same on such terms as it
thinks fit, for such time as it considers reasonable, and may by a warrant
remand the accused if in custody:

Provided that no Magistrate shall remand an accused person to custody under
this section for a term exceeding fifteen days at a time:

Provided further that when witnesses are in attendance, no adjournment or
postponement shall be granted, without examining them, except for special
reasons to be recorded in writing:

54[Provided also that no adjournment shall be granted for the purpose only of
enabling the accused person to show cause against the sentence proposed to
be imposed on him.]

5[“Provided also that —

(a) no adjournment shall be granted at the request of a party, except where the
circumstances are beyond the control of that party;

(b) the fact that the pleader of a party is engaged in another Court, shall not be
a ground for adjournment;

(c) where a witness is present in Court but a party or his pleader is not present
or the party or his pleader though present in Court, is not ready to examine or
cross-examine the witness, the Court may;, if thinks fit, record the statement of
the witness and pass such orders as it thinks fit dispensing with the
examination-in-chief or cross-examination of the witness, as the case may be.”.
Explanation 1.- If sufficient evidence has been obtained to raise a suspicion that
the accused may have committed an offence, and it appears likely that further
evidence may be obtained by a remand, this is a reasonable cause for a
remand.

Explanation 2.- The terms on which an adjournment or postponement may be
granted include, in appropriate cases, the payment of costs by the prosecution
or the accused.

54 Ins. by Act 45 of 1978, sec. 24 (w.e.f. 18-12-1978)
5% Ins. by Act 5 of 2009, sec. 21(b) (w.e.f. 1-11-2010)
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TABLE OF JUDGEMENTS- REMAND

Case Details

Facts

Decision/Directions

Shrawan Waman Nade & Ors. v.
The State of Maharashtra

1994 (2) BomCR 668 (at High
Court of Bombay)

Issue: Does the signature of the
the
the
remand application and non-

constable instead  of

investigation officer on
submission of the case diary,
make the remand illegal?

The applicant was arrested by the
police in a murder case and was
The applicant
approached the High Court against

remanded twice.
the said remand alleging that the
application for the remand was
improperly filed since it was signed
by a police constable and not
submitted by the

Office. It was also alleged that the

Investigation

case diary was not submitted to the
Magistrate, in violation of provisions
of CrPC. Hence, the applicant moved
for bail.

Section 167(2) gives power to the Magistrate to remand the accused after
satisfying himself that there are grounds for detaining the accused, based on
the extracts of the case diary produced before him. This cannot depend
upon the application which is presented to him, but the material regarding
investigation which is produced before him. Thus, it is not material who
signs or submits the application as it is just a ministerial act.

Further, under Section 172(1), it is obligatory upon every investigating
officer to maintain the said diary which contains various details regarding
the progress of the investigation. Without the extracts of the said diary of
investigation or case papers, it is not possible for the Magistrate to find out
the adequacy of grounds and to get himself satisfied.

The Court accepted that as the extracts of the case diary were not
submitted, the Magistrate had committed an error in granting remand.
However the court dismissed the accused’s plea as it had no jurisdiction to
grant bail under Section 167 (2) as the charge sheet had already been filed.




State of Gujarat v. Swami Amar Jyoti Shyam

1989CrilJ501 (at High Court of Gujarat)

Issue: Whether the facts pertaining to the delay
in investigation relevant in deciding whether
the accused should be remanded to police
custody or not? Whether extending police
remand should be the norm and non-extension
an exception?

The respondent was arrested as a suspect in an
The
before

abduction case. Investigating Officer
the Metropolitan
and requested for remand. The

evaluated the available evidence

produced him
Magistrate
magistrate
and concluded the case was not fit for remand,
as the girl was married to the respondent. The
state then carried the matter in revision to the
Ahmedabad and the

learned City Sessions Judge

City Sessions Court,
rejected that
application citing the same reasons as the

Magistrate. The state went in appeal.

In order to facilitate proper and
the

should grant such remand as under

complete investigation, court
167(2), but it cannot be granted as a
matter of course. Section 167(3) makes
it clear that the Magistrate has to
record reasons for granting remand to
police custody. It does not expressly
provide for recording of reasons for

refusing such custody.

This is an indication that though
investigating agency has to investigate
into cognizable offence without any
interference from judiciary, it does not
mean that whenever request for police
remand is made, it has to be granted.
The police has to make out a case that
the custody of the accused with the
further

investigation. If the primary evidence is

police is necessary for
utterly and grossly neglected, it cannot
be said that the request for custody of

the accused is in any manner legitimate,

justified or bona fide.

Remand is granted ordinarily in all cases
where it is necessary for the purpose of




effective further investigation. Thus the
court dismissed the petition.

Chiguluri Krishna Rao v. Station House Officer
and Ors.

1989 CrilJ 501 (at High Court of Andhra
Pradesh)

Issue: Can the provisions of Section 436 be
watered down due to lack of infrastructure? Is
the practice of delaying production of an

undertrial before the magistrate till the fag end

of the 24 hours restriction, acceptable?

The
Magistrate at his

the
procuring
remand. The applicant moved for bail, but the

applicant was produced before

residence for

Magistrate declined bail citing that there was
no infrastructure available at his residence to
dispose of the bail application. He also refused
to accept surety by the local Bar Association. It
was also submitted that the bail was postponed
to the day after, as the next two days were
holidays.

The language of Article 22 (2) prescribes
that the
accused must be produced before the

immediately after arrest,
Magistrate, but in cases where there
are sufficient reasons, the police may
delay the production of the detenu, but
never, beyond twenty-four hours.

It needs to be impressed upon the
police officers concerned that they
the
immediately after arrest, before the

must produce detenues
Magistrates and should not wait in all
cases for twenty-three hours and forty-

five minutes, as they generally do.

With respect to the bailable offences,
the Court said that the language of
Section 436(1) of Cr.P.C. is so clear that
the
accused offers bail, he has to be let off,

whenever during his custody,
whether at that time he is before the

court or in the custody of the police.

There is a proviso also to this section
that instead of taking sureties, the court




may discharge detenu on a personal
bond for his appearance, which the
Magistrate in this case should have
allowed and the personal bond would
have not required much infrastructure
or paraphernalia.

It is none of the business of the
Magistrate or this Court to recognize or
appreciate the difficulty of the jail
authorities, who have shown their

inability to receive prisoners after

working hours.

Assistant Collector of Customs R&lI (P.),
Bombay v. Shankar Govardhan Mohite & Ors.

1987(3) Bom CR708 (at High Court of Bombay)

Issue: Whether it is illegal to re-arrest after
issuance of a discharge order?

Two people were arrested for violating
provision of the Customs Act and were
before the Additional Chief

Metropolitan Magistrate, who found that the

produced

arrest was illegal as the arrestee was not
informed of the reasons for arrest. They were
released then. But they were arrested again on
the same day and produced before the court
and reasons for arrest were informed this time.
They were then remanded to judicial custody

for 7 days. On the 7™ day they were granted
bail.
customs officer for cancellation of bail.

An application was hence filed by the

With respect to the claim of illegality of
re- arrest, the court opined that Section
59 of the Cr.P.C. provides that once the
accused is arrested by the police officer,
he shall not be discharged except on his
own bond, or on bail, or under a special
order.

However, if the arrest is found to be
illegal as in the present case, the
question of releasing the accused on his
own bond or on bail would not arise
and the only proper order would be an
order of discharge, i.e. the order of his
release by passing of the special order,




as contemplated in the latter part of S.
59.

Therefore subsequent arrest would not
be illegal. In the given case, the time
afforded to the investigating agency to
investigate into the instant crime is not
adequate and it would be in the interest
of justice to cancel the impugned order
of granting bail.

Muman Kamal Sabedi Patel v. The State Of
Gujarat

(1971) 12 GLR 481 (at High Court of Gujarat)

Issue: Can Section 169 be invoked by the police
for having the accused released from the
custody of the Magistrate on the ground that

there was no sufficient evidence against them?

A group of people were arrested for alleged
criminal conspiracy and were put under custody
the
Divisional Police Inspector sent reports saying

of Judicial Magistrate. Following this,
that there was not material to file charge sheets
against certain people and hence requested
their release. But the Magistrate found prima
facie case against all of them and rejected the
reports. The Police officer approached the
Sessions court. The judged reference the High
Court and also stated that he found the
Magistrate’s conclusions to be incorrect, and
the he cannot force the police to file charge-
sheets.

Section 169 gives the police officer
making the investigation a right to
release the person from his custody if
he finds that there
evidence or no reasonable ground of
the
Magistrate on his executing a bond. The

is no sufficient

suspicion to forward him to
custody referred to in this section is the
custody of the police and not of the
Magistrate. It is, therefore, clear that
the police officer was wrong in invoking
the aid of Section 169 since the accused
were already in the custody of the
Magistrate.

When the arrestee is required to be
released on the ground that there is no
sufficient

evidence against him, a




special order is required to be passed by
the Magistrate having jurisdiction to try
it under Section 63. That would require
the learned Magistrate to look into the
matter carefully, and exercise discretion
in passing an order requested for by the
police officer as prima facie he would be
entitled to think that his arrest was
properly made viz. on some sufficient
evidence, or having reasonable
suspicion against him in the case.
However, if the facts set out in the final
report constitute an offence and there
is a case for placing the accused on trial,
the Magistrate can take cognizance of
the offence under Section 190(1) (c) of
the CrPC The Court, thus decided that
the Magistrate take cognizance under
Section 190(1)(c) since there exists a
prime facie case to be inquired into
against the accused .

Elumalai v. State of Tamil Nadu, represented

by the Inspector of Police

1983 LW (Crl)121 (at High Court of Madras)

The writ petitioner was arrested by the Police
under S. 41(2) of the CrPC, two months before
the filing of this writ petition, and detained in
the Central Prison, Madras. The case pending
against him consequent upon the arrest was

When an undertrial prisoner is
produced before a Magistrate and he
has been in detention for 60 or 90 days,
as the case may be, the Magistrate
must point out to the undertrial




Issue: What is the role of a Magistrate while
reman-ding an undertrial? Is shortage of police
escort a valid reason for non-production?

adjourned from time to time and the remand
was extended without his being produced
before the court except on the date of the
initial remand. The reason for his non-
production from the Central Prison before the
court is stated to be the non-availability of
that his

detention is contrary to the provisions of law

escort. The petitioner contends
and the principles of natural justice and as such

itisillegal.

prisoner that he is entitled to be
released on bail.

Guidelines:

1. S. 167 (2) of the Code would apply to
arrests made under S.41 (1), and in
exceptional circumstances to arrests
made under S.151 (1).

2. S.167 (2) is not at all applicable to
arrests made under S.41 (2) of the Code
and as such no court can order remand
or extension of remand of persons
arrested under S.41 (2).The Courts
should not mechanically pass orders of
remand without verifying the entries in
the diaries and satisfying themselves
about the real necessity for granting the
remand or extension of remand.
3.Under no circumstance can a
Magistrate order the detention of any
person in custody or extend such
detention without the production of the
accused before him in violation of the
provisions of the Code, viz., proviso (b)
to S.167 (2), whatever may be the
reason stated by the authorities.

The jail authorities should not keep any

person without orders of remand from

the concerned Judicial Magistrates even




for a moment beyond the period of
detention already ordered.

Chaganti Satyanarayan & Ors v. State Of
Andhra Pradesh

AIR 1986 SC 2130

Issue: Whether or not the calculation of the
period of 60/90 days under proviso to S. 167(2)
has to be considered from the date of arrest or
from the date of remand?

The appellants/accused were arrested in

connection with a riot case and

were remanded to judicial custody on the next

day. The charge sheet was filed on the 90™day

from remand, and hence was dismissed by the
Magistrate. In the states appeal in the High
Court, it was held that the period of 90 days
envisaged by the proviso to S. 167(2) has to be
computed only from the date of remand and
therefore cancelled the bail and directed the
magistrate to issue warrants of arrest for the
appellants. The accused appealed to the

Supreme Court.

In the first place, detention can be
authorised by the Magistrate only from
the time the order of remand is passed.
The earlier period when the accused is
in the custody of a police officer in
exercise of his powers under S. 57
cannot constitute detention pursuant to
an authorisation issued by the
Magistrate. Therefore, it stands to
reason that the total period of 90 days
or 60 days can begin to run only from
the date of the order of remand.
Secondly, the operative words in sub-s.
(2) viz. "authorize the detention of the
accused... for a term not exceeding 15
days in the whole" will have to be read
differently in so far as the first order
of remand is concerned "for a term not
exceeding 15 days in the whole from
the date of This
necessitate the adding of more words

arrest". would
to the section than what the legislature
has provided.

The judgment of the High Court was
upheld and the appeal was dismissed
accordingly.




M.A. Dharman v. State of Andhra Pradesh

1991 (1) ALT 315 (at High Court of Andhra
Pradesh)

Issue: Whether or not continued detention of
the detenues pursuant to orders of remand
without physical production to the Magistrate,
is lawful?

The petitioners in the habeas corpus writ

petition were arrested for contravening the

Customs act and were remanded by both the
Magistrate and later by the Special Judge for
Economic Offences. However, on later dates the
Special
remand without them being produced before

kept mechanically extending their

him. The detenues approached the High Court
for relief.

Under Sub-section (2) of Section 167 of
the new Code extension of remand of
the accused person beyond 15 days is
not a matter of course or a routine
exercise, and it is only where the
Magistrate is satisfied that adequate
grounds exist that extension of remand
is warranted and not otherwise.
Production of the accused person
before the Magistrate both at the time
of seeking his remand and extension of
the remand iscompulsory. Physical
production at the time of seeking initial
remand is indispensable, however due
to impossibility of production on later
instances can be relaxed.

It is open to either the prosecuting
agency or the jail authority to put
forward a plea of impossibility of
production of an accused person and if
the learned Magistrate is satisfied that
the plea is well founded, he may, for
recorded in

special reasons to be

writing, extend the remand of the

accused person even without his
production.
The successive orders passed by the

learned Special Judge remanding the




detenus to judicial custody are
therefore violative of Section 167(2)(b)
of the Code of Criminal Procedure and
Article 21 of the Constitution of India,
and their detention or custody was
illegal and unlawful.

Aslam Babalal Desai v. State of Maharashtra
AIR 1993 5C 1

Issue: Whether or not bail granted under the
proviso to Section 167(2) of the CrPC, for failure

to complete the investigation within the period

prescribed thereunder can be cancelled on the
mere presentation of the charge-sheet at any
time thereafter?

The accused was arrested for alleged offence
under Sec 149, IPC. He moved for bail which
was rejected by the session’s judge. On a later
date, he applied for bail again which was
granted by the judge as the investigation was
not completed within 90 days. After the charge-
sheet was filed and the state moved for
cancellation of the bail. The High Court was of
the view that since the learned Sessions Judge
had granted bail on a technical ground, namely,
failure to file the charge-sheet within the time
allowed and since the investigation revealed the
commission of a serious offence of murder, it
was open to the High Court to direct
cancellation of the bail. Hence, the bail was
cancelled.

It was held that once an accused person
has been released on bail by the thrust
of the proviso to Section 167(2), the
mere fact that subsequent to his
release, a charge-sheet has been filed is
not sufficient to cancel his bail. In such a
situation his bail can be cancelled only if
considerations germane to cancellation
of bail under Section 437(5) or for that
matter Section 439(2) exist. That is
because the release of a person under
Section 167(2) is equated to his release
under Chapter XXXIII of the Code.

The purpose and object of providing for
the release of the accused under Sub-
section (2) of Section 167 on the failure
of the investigating agency completing
the investigation within the extended
time allowed by the proviso was to instil
a sense of urgency in the investigating




agency to complete the investigation
promptly and within the statutory time-
frame.

For the above reasons the appeal was
allowed and the impugned order of the
High Court was set aside.

Central Bureau of Investigation v. Anupam J.
Kulkarni

AIR 1992 SC 1768

Issue: Whether or not after the expiry of the
initial period of 15 days a person could still be
remanded to police custody by the Magistrate
before whom he was produced?

The accused was remanded in judicial custody
for a case of abduction. The police applied for
police custody which was granted by the
Magistrate. But on his way to the prison he
seemed in need of medical assistance and
hence was taken to hospital. After about ten
days in the hospital, the magistrate extended
his judicial custody for one more week. Since

the police couldn’t take him into custody, the

Investigating Officer reapplied for police
custody, 18 days after the initial remand. The
Magistrates and the High Court both refused

this and granted the accused bail.

Dismissing the appeals of the C.B.l., the
Court held that there cannot be any
detention in police custody after the
expiry of the first fifteen days, even in a
case where some more offences, either
serious or otherwise, committed by the
accused in the same transaction come
to light at a later stage. But this bar
does not apply if the same accused is
involved in a different case arising out
of a different transaction.

The Magistrate can remand him to
either custody under proviso (a) to S.
167 (2) during the first fifteen days. The
initial period of fifteen days mentioned
in Section 167(2) has to be then
computed from the date of such
detention and after the expiry of that
period the accused can be remanded to




only judicial custody.

The Judicial Magistrate can in the first
instance authorise the detention of the
accused in either custody from time to
time (and also order change of custody
from time to time if necessary), but the
total period of detention cannot exceed
fifteen days in the whole.

Uday Mohanlal Acharya v. State of
Maharashtra

2001 (2) ACR 1213 (SC)

Issue: When can an accused be said to have
availed of his indefeasible right for being
released on bail under the Proviso to Section
167(2) of the Code of Criminal Procedure, if a
challan is not filed within the period stipulated
thereunder?

The appellant surrendered to the Special judge
who ordered for judicial custody for an offence
under Sec 420 IPC. After 60days of his remand,
the appellant filed for bail, citing that no challan
was filed in the 60day period. The Special judge
refused to allow the bail, and he appealed to
the High Court. Between the time of the appeal
and the hearing, the Investigating Officer filed

the challan before the Special Judge. The High
Court relied on Sanjay Dutt vs. State (1994) 5
SCC 410 and found no need to grant bail.

Dismissing the High Court’s decision,
the court held -

. When an application for bail is
filed by an accused for enforcement of
his the
Magistrate/Court must dispose it on

indefeasible right,
being satisfied that in fact the accused
has been in custody for the period of 90
days or 60 days, as specified, and no
charge-sheet has been filed by the
Investigating Agency.

. If the accused is unable to
directed by the
Magistrate, then by a conjoint reading
of Explanation | and Sec 167(2), the
continued custody of the accused even
the

furnish  bail, as

beyond specified period in




paragraph (a) will not be unauthorised,
and therefore, if during that period the
investigation is complete and charge-
sheet is filed then the indefeasible right
of the
extinguished.

accused would stand

o On expiry of the period
specified under Sec 167(2)a, if the
accused files an application for bail and
offers also to furnish the bail, on being
directed, then it has to be held that the
accused has availed of his indefeasible
right even though the Court has not
considered the said application and has
not indicated the terms and conditions
of bail,
furnished the same.

and the accused has not

Rajeev Chaudhary v. State (N.C.T.) of Delhi

(2001) 5 SCC 34

Issue: Interpretation and construction of the
expression ‘offence punishable with
imprisonment for a term of not less than ten
years.”

The accused, charged under Sec 386 IPC, was
of the
Metropolitan Magistrate as the charge-sheet

released on bail by the order
was not filed within 60 days. However, the
Additional Sessions Judge found that clause (i)
of the proviso (a) to Section 167 (2) would be
applicable, and set aside the order. But the High
Court in its understanding of the clause, found
it inapplicable in the case and hence set aside

Under Section 167, it is apparent that
pending investigation relating to an
offence punishable with imprisonment
for a term not less than 10 years, the
Magistrate is empowered to authorise
the detention of the accused in custody
for not more than 90 days. For rest of
the offences, the period prescribed is 60
days.




the order of the Sessions Judge. This was
further appealed in the Supreme Court.

Hence in cases where offence is
punishable with imprisonment for 10
years or accused could be

detained up to a period of 90 days. In

more,

this context, the expression ‘not less
than’ would mean imprisonment should
be 10 years or more and would cover
which
punishment could be imprisonment for

only those offences for

a clear period of 10 years or more.

Hence offence under Sec 386 does not
fall under this class and bail was

granted.

Khinvdan v. State of Rajasthan

1975 CrilJ 1984 ( at High Court of Rajasthan)

Issue: Can the Magistrate take cognizance of
offence upon police report after the expiry of

60 days from the date of the arrest of the

accused and further remand him to judicial
custody?

The petitioner was detained in a case of murder
and was remanded by the orders of the Judicial
Magistrate. On the expiry of 60 days, the
petitioner applied for bail. Refusing the bail, the
magistrate took cognizance of the matter under
Sec 309 of the CrPC. The petitioner approached
the High Court contending that his detention
after the first 60 days was unlawful and that bail
should be granted to him.

It was held that the learned Magistrate

could by a warrant remand the
petitioner in custody under Section
309(2) only if the police report under
Section 173 was filed before him within
60 days from the date of arrest of the
accused, and if after taking cognizance
of the offence or commencement of the
trial, he considered it necessary to
postpone the commencement of, or
adjourn, the inquiry or the trial. If the
Magistrate is permitted to avail himself

of Section 309(2) of CrPC for remanding




the accused to custody in spite of the
fact that the custody or detention has
illegal prior to his
taking cognizance of an offence, the

already become

accused would be deprived of a
valuable right to be enlarged on bail
beyond a period of 60 days from the
date of his arrest.

Moreover, if immediately before taking
cognizance on a police report by a
Magistrate, the accused is in continued
illegal detention beyond a total period
of 60 days on account of incomplete
investigation, the accused can move for
bail 167(2). The
Magistrate is legally bound to admit him
to bail.

under Section

G.K. Moopanar v. State of Tamil Nadu

1990 CrLJ 2685 (at High Court of Madras)

Issue: Regarding — Magistrates satisfaction to
order remand, scope of Sec 57 and 167.

A petition was submitted to the court for the
release of the people arrested and remanded
from a protest by the Congress. It was also
observed that in Tamil Nadu, many Magistrates
had passed orders in a routine and mechanical
manner remanding the arrested persons for 15
days, whenever the executive sought remand.

The Court discussed the four stages
governing the exercise of power under
167(2):

First Stage: As per Article 22 (2) and
Section 57 Cr.P.C, a person cannot be
detained for more than 24 hours
without a special order of a Magistrate

under S. 167.




Second Stage: As per Section 167(1),
Cr.P.C, an investigating officer can ask
for remand only when there are
grounds for believing that the
accusation or information is well
founded and it appears that the
investigation cannot be completed
within the period of 24 hours fixed by
Section 57.

Third Stage: The Magistrate on being
satisfied, not as a matter of routine but
after judicial scrutiny, by the entries in
the diary transmitted to him that a
further detention is necessary can
remand the arrested person in custody
for a period of 15 days either at one
stretch or for a shorter period, from
time to time not exceeding 15 days in
whole

Fourth Stage: The Magistrate, having

jurisdiction to authorize detention of

the accused person otherwise than in
the custody of the police, beyond the
period of 15 days and the Magistrate
being satisfied that adequate grounds
exist for so doing, for maximum period




of 90 days/ 60 days depending on the
offence. On the expiry of the period of
90 days or 60 days, as the case may be,
the accused is entitled to be released on
bail the
contemplated therein.

subject to conditions

Hira Lal v. State of Rajasthan

RLW 2005 (3) Raj 2014 (at High Court of
Rajasthan)

Issue: Regarding — offences falling under

proviso Sec 167(2), acceptance of challan in the
absence of FSL and meaning of ‘if already not
availed of’.

The applicant was arrested under the Narcotic
Drugs & Psychotropic Substances Act for an
offence punishable with a sentence of up to ten
years. In his case it was submitted that the
session’s judge wrongfully rejected his bail
under Sec 167(2).

It was also contended that the Magistrate is not
competent to authorise detention of the
petitioner after 60 days from the date he was
initially produced before the Magistrate.

It also appeared in the case that FSL report had
not been received by the police and after
preparing the challan, it was sought to be
submitted before the Court.

For all these reasons the applicant sought bail
from the High Court.

The case of the petitioner falls under
proviso (ii) to Sub-section (2) of Section
167 of the Code. Wherever the clause
provides the sentence "up to ten
years", it would be the discretion of the
Court trying the offence to sentence the
accused for a period up to ten years or
any period less than 10 years. In the
case where the punishment provided is
"not less than ten years", in such cases
the Court trying the offence will have
no jurisdiction to award lesser sentence
than ten years and can award the

sentence of 10 years or more.

The High Court held that the learned
Sessions Judge erred in refusing bail to
the petitioner.

For some reason if the FSL report is not
the
in that situation,

forthcoming  within
then

stipulated

period, the




investigating officer should made a
request to the court for filing the FSL
report subsequent to the filing of the
challan, and the Court should normally
accept the challan.

It would be more in consonance with
the legislative mandate to hold that an
accused must be held to have availed of
his indefeasible right, the moment he
files an application for being released
on bail and offers to abide by the terms
and conditions of bail.

That apart, when an accused files an
application for bail indicating his right to
be released as no challan had been filed
within the specified period, there is no
discretion left in the Magistrate and the
only thing he is required to find out is

whether the specified period under the

statute has lapsed or not, and whether
a challan has been filed or not.




U;kf;d Qlyd dh rkfykdk

dl dk uke, wrses=
,0. diVdkuke

enn

Qlyk

Jou oeu ukn

g7 HEIVIT
JIT; 1994
Whcre  Ih-vitf-
668 lctkc  mPp
Uskity,s €4

elld D;k fjekm
d fy, vkonu
1j thp vikdkjh
d ctk;
dkLVcy dk
gLrk{kj vkj dill
Mk; jh dk tek u
djuk] fjekM dk

1kFki dk oR;k di
dl e fxjfrkj
fd;k X5k Vvkj
mbi nk ckj
fljekM e Hetk
XA Bk w
mPp U;k;ky; e
bl fjekM d
foz) bl vk/kj
1j Vvkonu fd;k
fd fjekM mfpr
w9 9 gy @
fd;k X3k Fkk
D;kfd bl tkp
vilkdkjh K
tek ugh fd;k

/kjk16742%] efeLVV dk mid Be{k iLrr dl Mk;jh d
JAAYT] B ITER GR WI HI 39 91d R €< I D
ckn fd vkjidt &t ¥3 d @ FEWS B, IRA Hi
Rafs § 34 @1 ofdd s H=an =, d9fewr S99 Wl w®
th mid Refk iLrr fd;k €k,A blfy, dku vkonu 1ij
gLrk{ky djrk g ;k tek djrk g ;g egRoi.k ugh g
D;kfd ;g doy ;=or dk; gA

vix] gk 17241% di virxr] THh tkp vikdikfy sk d fy,
;0 ck/;dkjh g fd o mDr Mk;jh cuk, ftle tkp dh
ixfr di ckji el foftlu fooj.kk dk mYyi[k gkA m0 Mk;jh
d vorj.k ;k dI nij d cxj] efeLlviv d fy, ;g
BEHko ugh g fd og vk/ikkj dh mi;Drrk dk 1rk yxk;:
IR @I B AT R |

vnkyr u ;g Lohdkj fd;k fd D;kfd dlI Mk;jh d
vorj.k dk tek ugh fd;k Xx;k Fk eftLViV u fjekM




x:jdkuuh cuk

nrk g\
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e IfinX/k d 1k
e fxjrkj fd;k
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mfpr vkj 1.k thp dk Bgt cuku d fy,] vnkyr dk
, Ik fjekM ety djuk pkfg, €l fd 16742k e dgk X;k
g] yfdu bl vfuok; :-lk I ety ugh fd;k tk Idrk
21 167(3) I8 W ddal 2 o aforege &t gferw a0
fgjklr e fjekM ety dju d fy, dkj.k nt djuk




ﬂ,'/(,'/()/,'%

ells D;k thp e
foyc bl ckr d
fy, iklfxd g
fd  vkjkih dh
ify 1 dh fgjklr
e Hkkk  tkuk
pkfg, ;k ugh\

D;k fjekM c<kuk
areet foram g

VvKkj ugh
,d

pkfg.,
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vikdkjh u ml
eVkikfyVu

eftLVV di Befk
ILrr fd;k vkj
fjekM d fy,
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IR g fFswd
1j igp fd dl
fjelM d fy,
mi;Dr ugh g]
D;kfd yMdh dh
orrel gfoardt |
gk pdh  FkA
JKT; w rc di
dk nuifopkj di
fy, fIvh 1=
=rarefier,
vgenkckn
le{k

d
iLrr

gkxkA 1fyl fjekM dk viohdkj dju di fy, bk dkj.k
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Jg 39 91d DI MR FURT &Hxal = o sreifes, g
,lh dk BTK; vijk/ikk dh thkp] cxj U;kf;d gLr{ki d
djuk g] bldk ;g vFk ugh g fd tc Hkh 1fyl fjekM dh
ekx dh k,x] bl ety fd;k tk,xkA 1fyl dk bld
fy, 0k dl cukuk gkxk fd 1fy 1 dh fgjklr vkx dh
g o fou smawas 2| «fea s urekfed Berk dk
1.krh vk cjh rjg boudky fnsk x;k gk] L0k ugh dgk
thk Idrk g fd vkjkih dh fgjklr dk fuonu fdlh Hkh
Ik e o/k] Usk; Ixr ;k okLrfod gA

fjekM Bk/Kky.krt BHkh dilk el Lohdr fd;k tkrk g tgk
;0 VKX fd itkoi.k thp d fyu smaesas 2| safay,
vnkyr u ;kfpdk dk [¥fj€ dj fn;kA
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IkFki dk  fjekM
ikir dju d
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pkfg, fd mUg: MVU; dk fxjfrkh d rjr ckn eftlviv
d le{k iLrr fd;k tkuk pkfg, vkj IHh dillk e 23 %V
vkj 45 feuVv dh wrhfkk ugh djuh pkfg, €k fd og
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g] /Kkjk 63 d wvirxr vi/kdkj jlku oky: eftLViV Hjk
fa¥y sy oY fHd oM @ mavadar sidl 2 | 9D
fy, eftLlVIV dk dl dk /;kiuod tkpuk gkxk] wkj
IRY o & @ fay  faarefiaar &1 swakx dju
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IKku yxk D;kfd vkjkih di fo-) tkp fd; tku d fy,
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IF@  vkjkih
di ,d nx d
bic/k el fXjYrkj

949 Ugel, ANTNE T gRT ©¢ &l ddd RATS & QI
d le; b vi/kdr fd;k € Idrk gA 1gy: dh vof/k tc
vigkih] Akgk 57 di virxr ifyl dk iklr vikdkk d




geor

,-Vkb-vkj-1986
, 1-1h- 2130

elks  Dgk  /Kjk
16742% di 1fre/k
d virxr 60@90
fnuk dh fxurh
X jrkjh dh
rkgh[k 1v  gkuh
pkfg, ;k fjekm
dh rkghfk I\

fd;k X5k vk
mli vxy fnu
U;kf;d  fgjkllr
e Ht sk
X;KA - vkjki&i=
fjekM d 900
fnu nk;j fd;k
x;k vkj blfy,
eftLVV kjk
[kfj€ dj fn;k
XA gkT; d
mPp Usk;ky; dk
vily e ;g
fu.k; fnzk x;k
fd  /kpk 167424
d iafrck d
vrxr 90 fnuk
dh  wvof/k dk
doy fjekM dh
rkghfk 1 fxuk
thuk gA blfy,]
tekur dk jnn
dj fn;k  vkj
eftLVV dk
fder fear &

vulkj] fgjklr e Fkk] og eftLVIV }kjk tkjh fgjklr ugh
gk 1drh gA ;g] blfy,] rkidd g fd dy 60 ;k 90
faal @ safsr daa Ruls @ ARy @ ag 4 Y™
gk Idrh gA

Tad 9@, o & wer T 2, Su-uRT (2) ® ekl #
Bvkjkih dh dn vikdr dj-—-tk Ic feykdj 15 fnuk I
vikd wvof/k di fy, u gk tgk rd fjekM di 1gy
JRY 4 GEfra B, 39 AT UYBR | UST SIICT|
yfdu tc fxjfrkjh dh vof/k dh ckr gkxh rk bl 1fyl
gk tj9rky dju dh righfk B €Mk €k, xKA

mPp Usk;ky; @ amee &t w2 a1 A SR rdia &l
[Kfj€ dj fnsk X;KA




0g BKFkN dh
xjIrkgh d fy,
okjV tkjh djA
vkjkih u mPpre
Usksky; el
vihy fd;kA

,e- - /keu cure
=< geor 1991
I1h,-, y-Vh-

315(3M 939l

mPp U;k;ky; eb

elk D;k
eftLVV d lefk
ARIR® gEifd
d cxj] fjekM di
IRY Ifavia
cnh dk din e
JIk jguk dkuuh
g ;k ugh\

cnh
fjv

IR; {kndj .k
Jkipdk el
kfFk ; ki dk
dLvel ,DV d
1 ko/kkuk; di
mYyi%ku el
tXjIrkj fd ;k
Xk Fkk vk mUg:
eftLViV ,0
VvikfFkd v jk/kk
& fau fauiw
<Jrarefier, 9=l
d }kjk gh fjekM
el ke fngk
X:kA  ckn  dh
rkphkk ]
fagiy < i
D! INIR®
iLrfr d cxj

u;i dkuu dh Akgk 167 dh mi/kkjk %2% o virxr 15 fnuk
I vikd fjekM dh vof/k dk c<kuk dkb ikdfrd ;k
fu;fer dk;okgh ugh g] ;g doy ogk d fy, g tgk
Afsege dg< & & Reis 91 smawas 2 sk 9o
fy, 1;Klr vk/ikj ektin g wvU;Fk ughA efeLVV di Befk
vkjkih dh 1Lrfr] fjekM ekxu vkj fjekM c<ku] nkuk di
g afard 2| usell Ruls w1 @& 9wa IiR®
ILrfr vifjgk;. g] fQj Hh ckn d le; e iLrfr e
v IEHkouk di dkj.k] blei ujeh cjrh € Kdrh gA

>0 dkjkxkj vi/kdkfy sk vk vidk;ktu € 0h nkuk di fy,
[kyk g fd og vkjkih dh iLrfr e vItHkouk d fy, ,d
fyf[kr vuu; eftLVV dk Ht] ;fn fonoku eftLVV bl
9 ¥ g% @ 6, I & SRl Ifad @ d 98,
sadT faeiy sRo fafaa ©9 9 6 &=d gy, IRIGT 3
TR gfa @ TR SHe Ruais @1 F@fr &1 91
NIXA

blfy,, figam faeiy <marEfy gRT @R o Rars
JeY $ IAaviad Freg aafsaal < =ufe fexraa




;=0or mudh
fjekm vof/k
c<kr jgA fu:)
0;fDr;k u mPp
Usk;ky; e Jkgr
d fy, ;kipdk
nk;j dhA

Hktuk n.M 1f@;k Bfgrk dh gk 167524 [ke rFkk Hkkjr
d Bfo/kku di vuPNNn 21 d fo:) g] vkj mudh dn ;k
fggklr vo/kfud FknA

vilye clciyty
nlib cuke
HENTSE o -
Vvkb-  wvkj- 1983
,0-Ih- 1

vkjkih dk dffkr
Hen-1- dh - Zkkgk
149 d wvrxr
vijkk dfy,
tXjIrkj fd ;k
X ; KA miu
tekur dh vth
Mkyh fel 1=
grgrefier . g|RI
jnn dj fn;k
X;kA  ckn dh
rkgh[k 1j] mlu
fQ) I tekur
dh  vth  Mkyh
g e
Mk ety dj
fy;k x5k D;kfd
90 fnuk di Hrj

-0 fu.k; fnsk x;k fd ,d ckj tc vkjkih 0;Dr dk /kkjk
1674%2% d virxr tekur ij fjogk dj fn;k €krk g] midh
fjgkb. di ckn ,d vkjki&i= nk;j djuk] mBid tekur dk
jnn dju di fy, 1;Kkr ugh gA mlh fLFkfr e midh
tekur doy ml fLFkfr e jnn dh €k Bdrh g €tc /kjk
43754 Sk fQy gk 4392k di vulkly mfpr dkj.k gkA
1k blfy, g D;kfd /kjk 167%2% di virxr fjgkb Bfgrk
d v/;k; xxnd virxr figko d cjkcj gA

thp ,tfl;k K 1frc/k d virxXr vikdr c<h gb
vof/k d Hhrj tkp 1.k dju el foQy gku 1j /kkjk 167
dh mi/kkjk W2 di virxr vkgkih dh fjgkb' d iko/kku dk
St ¥g o o wifg woifRmal § wa sfaefig ek
o/kkfud wko/kkuk dh Te; Thek di v/khu 1jh dju dh
pruk tkxr gkA




Vkjkij&i= nk;j
ugh fd;k Xx;k
FKkA  vkjki&i=
nk;j dju d
ckn]  JKT; u
tekur jnn
dju d fy,
vkonu fd ; kA
mPp Usk;ky; dk
;0 er Fk fd
D;kfd  fonoku
aA =Jrrefer
jk tekur bl
rdundh  vk/kkj
1j fnsk Xk Fhk
fd 1fyl 90
fnuk d  Harj
Vkjki&i=  nk;j
dju e foQy
joh FkhA  yfdul]
thp d ckn ;g
Kkr gvk g fd
oR;k tlk XxHahj
gvk FK mPp
Usk;ky ;] tekur

mijkOr dkj.k d vulkj vihy dk ety dj fy;k X;k
Vvkj mPp =amaTerd @ Sad MY Bl IGE B fedm AT |




jnn dj Idrh
FkhA blfy,]
tekur dk
fujlr dj fn;k
X ; kA

Ly (¢ viQ
gIfeierT 719
vuie t- dyd.

,-Vkb-vk]- 1992

, 1-1h- 1768

el D;k 15 fnuk

dh ikjfkd  wvof/k
lekir gu d ckn
Hh) fel  eftlViv
® UHe 99 U9
fd;k x;k Fkk mud
gk mI 0;fDr dk
ifyl dh fgjkir e
Htk €k Idrk ¢
sk ugh\

vkjkih dk vigj.k
d fy, 15 fnuk dh
U;kf;d fggkllr el
e sk XxGKA
ifyl u fgjklr d
fy, wvkonu fd;k
fel eftLlVV Hjk
ety dj fy;k
X;KA  yfdu ty
thr le; jkn e
ml fpfdREh;
1 ok; rk dh
smgzadrk  ekye
gh. VK] ml
viirky y  tk;k
X;kA  vLlirky e
yxHkx 10 fnuk rd
jou d ckn
eftlVV - u midh
fgjklr ,d llirkg

Lk-ch-vkb- dh vihy dk [kfj€ djr g,] vnkyr u fu.k; fn;k
fd 15 fnuk dh 1kjfEtkd fggklr d Beklr gu d ckn 1fyl d
ikl dkb fgjklr ugh gk Bdrh g] mu dlk e Hh €gk ckn e
vkjkih Fgk mih ekey: e AN vkj vijk/k dju] pkg xHhy sk
vU; dk 1rk yxk gkA yfdu] ;g ifrc/k ogk ykx ugh gkxk tgk
ogh vkjkih fdlh vU; ekey e Bitefyr ik;k €k,A

efeLVV mIi /kjk 16702% di afrce/k idh di virXr i1gy: 15 fnuk
dh vof/k e nkuk et I fdIh dh Hh fgjklr e Kkt Bdr gA rc
Mgk 16742% o virxr mfYYkf[kr ikjfkd 15 fnuk dk ml fnu [
fxuk tk,xk tc ,/Ih dn gb Fh vkj bl vof/k d Teklr gku d
ckn] vkjkih dk doy U;kf;d fgjklr ei gh Hetek € Bdrk gA

U;kf; d eftlVV igy: rk nkuk e It fdIh dk Hh Be;le; 1]
IR @) favrad € Uad &8 ( AR IR Aavas & o fauaa o
uRade &1 Qe d € dbd 2),<dfb fevraga &1 | Iafss w9
feykdj 15 fnuk I vi/kd ugh gk Bdrh gA




VKkj c<k nhA pifd]
iyl mb fgjklr
e ugh y Idh F]
thp vikdikfj;k u
nkckjk  fgjklr d
fy, wvkonu fd;k|
ikjfetkd  fjekM di
18  fnuk  cknA
eftLVV Vvkj mPp
Usk;ky; nkuk w gh
bl  uket) dj
fnzk vk vkjkin
dk tekur n fn;kA

2001 2% ,-IhVkj-
1213 4, 1- Ui

elk
Ifgrk

nM
dh

ifd;k
Kk

greft  a  fouyw
eI & 9He
viRe lei.k fd;k
felu Hen-1-  dh
Mgk 420 d virxr
vijkk d  fy,
U;kf;d fggkllr e
ket fn;kA mid
fjekM d 60 fnuk
d ckn] 1kFh u ;g
dgr g, tekur d
fy, wvkonu fd;k

mPp Usk;ky; d fu.k; dk jI djr g,] vnkyr u fu.k; fn;k fd

&

e tc Vkjkih Wjk mid vifjgk; vikdkj d iolku d fy,
tekur dk vkonu fd;k tkrk glefeLlViv@vnkyr dk bl
39 91d 9 Gqx g} fuer q41 aifdy & araa o,
thk mfYyf[kr g] vkjkih 60 ;k 90 fnuk dh wvof/k 0; rir
dj pdk g vkj tkp ,tlh Fjk dkb vkjkit= nk;j ugh
fd;k X;kA
;fn vkjkih tekur nu e vieR g] tihk fd efelViV u
e fear sk R arT 167(2) 3R @@ 1 B B
IkFk i<u di ckn] vkjkih dh akjkidy e mfYyf[kr vof/k d
vkx Hkhoyxkrky gkgh fggklr vuki/kdr ugh gkxh vk




167%2% di 1fre/k di
vulkj ;0 dc
ekuk &k,xk fd
Vkjkih  u tekur
1j fjgk ghu d
Viu vifjgk;!
vi/kdkj dk mi;kx
dj fy:k g ;fn
bld virxr pkyku
g3 B DI Iafdy
d Hkhrj pkyku ugh
g1 foar am 8\

fd 60 fnuk
vof/k e
pkyku ugh nk;J
foar T faviy
=rarefier 3 S
nu §I euk dj
fn;k vkj fQj kFkn
u mPp Usk;ky; e
vkonu fd ; kA
vihy vkj Huokb!
d nkjku  tkp
aftre 9 fawiy
U;karefrer & urg
pkyku nk;j dj
fn ; kA mPp
Usk;ky; B, nfr
cure JiT; 4199445
,1-Ih-0h- 410 ij
fulg fd;k k]
Ik;k  fd  tekur
]9 D TRl
ugh gA

dh
dkb!

bify,] ;fn bl wvof/k e tkp 1.k gk tkrh g VK]
Vvkjkii= nk;j dj fn;k tkrk g rc vkjkih dk vifjgk;!
vilkdkj Beklr gk tk,xkA

Mk 167%2kd e mfYYkf[kr vof/k di Beklr gku di ckn] ;fn
AR GaFEd & forg srd<es &war 2 &k fAdy A o[
d ckn tekur nu d fy, Hkh dgrk g] rc ;g ekuuk g
fd vkjkih u viu vifjgk;: vi/kdkj dk mizkx fd;k g
gkykfd] vnkyr u ml vkonu dk Lohdkj ugh fd;k g vkj
TEd @ wal @l q@ gdemar @, 3R Rt A+
tekurh iLrnr ugh fd;k gA

Jrtho  pihgh cuke
mvyr 4, u-1h-Vh

vkjkih 1] Hen-T-
dh  /kgk 386 d
vIrxr vkgki - Fk

€RT 167 & 3favid, I8 W & f& 10 991 4 7 ) D 4@
n.Muh; vijk/kk e tgk thkp fopkjkku gk] efeLVV vkjkih dh
dn dk 90 fnuk I vf/kd vof/k d fy, vikdr ugh dj Idr gA




bJkT;

1200145
34

, 1-1h-1h-

elkt viHo:fDr £10
a4 9 ®H  IEfy
dh dn §I n.Muh;
vijk/k dk fuopu
,o Ljpuk A

ml eVkikfYkvVu
Tege & k™
1j tekur 1j fjgk
dj fn;k  X:k
D;kfd 60 fnuk d
Harj — vkjki  i=
nk;J ugh fd;k x;k
FKKA fQj Hkh]
virfjDr =
e J U
fd /kjk 16742kd
ifre/k 4db d [k
lit ykx ghkxk] vk]

AR Bl IGE BN
fn;kA yfdu] mPp

Usk;ky;  u wviuh
le> e ik;k fd
[kM ykx ugh gkxk
vkj blfy, 1=
el & s
dk [kfjt dj
fn;kA bld fo:)
VKX mPpre
Usksky; e vily
fd;k x;kA

vU; vijkikk d fy, ;g9 vof/k 60 fnuk dh gA

suafery, 99 ol & W&l AuRmE 10 96 b HREAN AT SANAD
I n.Muh; g] vkjkih dk 90 fnuk rd fgjklr e j[k €k Idrk
2| 39 daod A, sifraafaq ww 8 @1 et g @< 10 9 AT
mlL vikd le; d fy, gk vkj bld vrxr doy o vijkk
gt forae gvs wse 10 auf a1 S99 e & fau g a@ar
gA

bRfy, /kjk 386 d virxr vijkk bl J.kh e ugh vkrk g vkj
tekur ety dj fy;k X;KkA




f [konku cure
JHELFHu
JIT;

1975@-y-
T 19844jkELF
kkumPp
Usks;ky; ed

elkh D3k vkjkih db
xjIrkgh dh
rkjh[k 1 60
fnuk dh
vof/k Beklr
gku di ckn]
D;k eftLVV
iyl fjikVv.
d vy i1j
dl dk
1 Kku Y
Idrk g vkj
vkjkih  dk
vix  U;kf;d

IkFki dk gR;k d
dl e dn fd;k
X;k o vk Uskf;d
Tege & k™
I fgjklr e Ht
fn;k x;kA 60 fnuk
d Bekflr 1j] 1kFk
u tekur d fy,
vkonu fd ; kA
tekur bdkj djr
g, efelVV u n-1-
I- dh /kjk 309 d
vrxr dl  dk
IKku fy;kA TkFkh
mPp U;k;ky; 1gpk
;g dgr g, fd 60
fnuk d ckn midh
dn xj dkuuh g
vkj mldh tekur
ety dn tkuh
pkfg,A

;0 ekuk x;k fd fonoku ef€LVIV okjV Fkjk nkFki dk /kkjk 309
2% d virxr fgjklr el doy rHh Hkt Bdr g] tc vkjkih dh
txjrkgh dh righfk & ify D fjikv. mud: Befk 60 fnuk di Hkrj
nk;j dh xb gk] vkj ;fn vijk/k dk EKku yu d ckn ;k ednek
Y& B B 91, SH YHaH AT SHERNY bl WA HA1L 919 H
yuk t:jh yxrk gA ;fn efelViV dk /kjk 309 12h di virxr
vijkih dk fgjklr e Htu d vikdky dk miskx dju dh vkKk
n nh €, ;g thur g, Hh fd mud BIKku yu d igy gh bl
gk dk xj dkuuh gk pdk Fkk vkj bI L vkjkih dk mid 60
fnuk dh vof/k fcrku d ckn fjgkbl di fy, 1kir ,d egRoi.K
vilkdkj §' ofpr gkuk TMixkA

bld vykok] ;fn efelViV }jk ifyl fjikVv 1 IKku yu di
rjr igy vkjkih thp 1jk u gku d dkj.k 60 fnuk b vf/kd
le; b xj dkuuh fgjklr e g rk /Akjk 167 %% d wvirxr og
tekur 1j fjokb d fy, vkonu dj Idrk gA

efeLVIV - mIi dkuuh zlk It €ekur ij fjgk dju di fy, ck/; gA




fgjklr e
e Bdrk
g\

t-d- ertuf cuke
rfeyuim
JIT;

1990f@-y-t-
26851enk
mPp
Usksky; d
I efki

fjekM d
ARA b
fy, eftLVV
P Hfc,
/kjk 57 ,o0
167 dk
foLrkjA

dixd  Fjk 1kVLV
I fxjry fd;
X5 Vvkj fjekM 1j
e x;i 0;fDr;k
dh fjokb. d fy,
,d kipdk nk;j
dh xbA ;g Ha
voykdu fd;k x;k
fd tc Hkh
dk; dkfj .k u
fjekM ekxk]
rfeyuM e db
eftLViVk u
txjfrky  0;fDr;k
d 15 fnuk d
fjem d  fy,
;=or Vvkj fu;fer
ARy W fean
Fkk

vnkyr u /ir 167(2) @ siadfa wifedqal @& SudivT @ 9R
VvoLFkkvk dk fooj.k fn;ki

Igyk pj.ki VUPNn 2202% vkj /dkjk 57 n-i-1- d vrxr] ,d
fad ®1 afog e gRT 8IRT 167 © fa9I¥ 3MQY & dHIX 24
%Vk b vikd Be; rd dn ugh j[kk €k Idrk gA

nljk pj.kin-i-0- dh Akjk 167418 d virxr ,d tkp vi/kdkjh
Rais @& fay @9 a9 @7 Gear @ w9 I8 faza g &4 @
fy, vkkj g fd vkjki ;k Bpuk Bgh g vk Bk ©rir gkrk g
fd /kjk 57 Fgk fu/ikfyr 24 %Vk dh vof/k di Harj tkp 1jh ugh
dh €k Idrh gA

riljk pj.k ef€LVV fu;fer tkp d vk/kj 1j ugh cfyd mid
Be{k j[kn xb Mk;jh di vi/kkj 1j] bldh U;kf;d Bedfkk dju ij]
X Wge B9 W & wig @ fau el Reais smawgs @, ad
fxjqrky 0;f0r dk 15 fnuk rd dh fgjklr e Hkt Idrh g] ;k rk
,d gh ckj e ;k Nkvh vof/k;k e] fele bl dy 15 fnuk L
vilkd ugh c<k;k €k Idrk gA

pkFk pj.kb efeLViV] feld ikl vkjkih dk ify Bdh
vykok vU; fgjklr e Hetu dk vikdkj g] 15 fnuk b vi/kd

fgjklr d

vof/k d fy, ;fn  eftlVe g9 9a ¥ Wqs &ar @ fo saa




fy, mfpr vik/kkj ektn g] og vikdre] vijk/k dh xHnyrk d
vulkj 60@90 fnuk d fy, fgjklr e Ht Idrk gA 90 ;k 60
fnuk dh wvof/k Bekir gkur d ckn] €0k dl gk] vkjkih dk
freiRa eral ur gaa ww Rgk ghu dk vikdky gA

gy cuke
JKELFtU AT ;

VKJ-, y-MCY ;- 2005
3% jkt 20143

Igk€LFkku mPp
Usks;ky; ed

elk /Kkjk 167424 di
ifrc/k d virxr
vku oky: v gk/kk

I bcf/kr] ,Q-, 1-
Y- d vuilfLFrkfr
el vkjki 1= dh
Lohdfr vkj *;fn
gy I ugh mi;kx
fd;k gk* dk VFKA

IkFk dk , u-Mh-1h-
,1- dkuu d
Fasfd 10 98 &)
dn I n.Muh;
vijk/ikd fy,
txjarky fd;k x;kA
mild dl e ;g
dok x;k fd 1=
IETENe | Tad
rjhid I /kkjk
16742% di virxr
midh tekur dh
;kipdk dk [kfj€
dj fn;kA

;g Hh dgk x;k fd
mb 1gynh ckj
ILrr dju dh
rkjh[k 1 60 fnuk
d ckn dn dk
vifkdr dju d
fy, eftLviv dk

kR dk dil Bfgrk dh /kgk 167 dh mi/kgk 2 d ifre/k diik d
Filid AT 2| oisi s ¥ ‘10 991 db’ ) 91d bl TS 2, S
vnkyr d food ij fukj djxk fe a8 am=idl &1 10 a6l d& &
fy, n.M nx ;k fQ) mi Ll de d fy,A mu dlk e tgk n.M
‘10 99f € &9 8" Pear 3, VU Ul H IcTad Dl TSR
&l I & 98 10 9 9 &9 AAf & FREA™E &1 gvs 7 IR
10 ;k mB L vikd vof/k d fy, n.M n Idrk gA mPp Usk;ky;
4 wET 6 fagaE w3 e 9 yeff &1 gaFd 9 o
xyrh dh gA

fodl sRuT g9 I} gferw &1 FaiRa ¥ & fia® -, 1-,y-
fpakV. 1klr ugh gkrh g rk mb: vnkyr I fuonu djuk okfg, fd
og pkyku nk;j dju di ckn e Ig Ruid U wwe d9r o
nxf] vkj vnkyr dk Hh Bkekl; ri bl fuonu dk Lohdkj dj yuk
pkfg, Vkj pkyku Lohdkj dj yuk pkfg,A

Ig S SAffrRer & rrfa iRl afe el aiRidY &1 sru+
vifjgk; vi/kdky dk miskx dju d fy, cl/; fd;k &, fel
1y og tekur 1j fjgk gku d fy, vkonu djrk g vkj bldh
ordl B qRT &)1 @ fog 3R 8 wirar 2




vi/kdkj ugh gA

;0 Hh 1dV gwvk
fd ifyl }kjk ,Q-
-,y fikV ikir
ugh gb g vkj
pkyku ri;kj dju
d ckn] bl vnkyr
¥ 99 o4 @ fy,
dgk X ;kA

bu IHh dkj.kk d
VK] 1) TKFKL
mPp U;ksky; L
tekur dh ekx
dhA

bld vykok] €c dkb vkjkih tekur d fy, vkonu djrk g ;g
Jaed 8¢ fe fuaiRa vwa @ Waw gre= 9 3 fear T
g] eftLVV dk viu food dk Suaiit &1 &1 A@eaHdl 81 ©
thrh flok; ;g thuu dify, fd dkuu d virxr mfYyf[kr
Jrafty wara g g 2 a1 ad), SR Aren e fear @ A
ughA







Section IV:
WHAT THE LAW COMMISSION
AND OTHER COMMISSIONS SAY

HkkX 1V

D;k dgr gi fkf/k wk; Xk vo)
VU3 vk OXk




EXTRACTS OF SELECT REPORTS OF THE LAW COMMISSION OF
INDIA

(Highlights and headers have been inserted for convenience)

78th Report: Congestion of Undertrial Prisoners in Jail>¢

+ “Two countervailing principles of jurisprudence and one principle
from penology seem to underlie the special provisions made for
unconvicted persons in custody

Right to be Presumed Innocent:

First, unconvicted prisoners must be presumed to be innocent. As such, it is
inappropriate that they should be subjected to greater harassment than is
warranted by law, or that they should be detained with convicted persons, or
that they should be deprived of any rights that pertain to non-accused persons
other than those deprivations that are inherent in the very process of
detention.

Due Process of Law:

The presumption of innocence (on which these propositions are based) is,
however, tempered by a second principle, namely, that the course of justice
must proceed unhindered by the activities of those who would seek to subvert
it. These are the two countervailing principles of jurisprudence.

Separation of Prisoners:
Then, there is the basic principle of penology that
- those not contaminated should be protected from baneful contact
with those who have been adjudged to be guilty of crime. “57

+ Categories of Undertrial Prisoners & Reducing the Burden on Jails

+*

There are three types of undertrial prisoners who are inmates of jails:

(1) Persons being tried for non-bailable offences in respect of whom the
courts have declined to pass an order for their release on bail.

(2) Persons being tried for non bailable offences, in respect of whom courts
have passed order for bail but who, because of the difficulty of finding
appropriate surety or because of some other reason, do not furnish bail
bond.

56 http://lawcommissionofindia.nic.in/reports.htm
57 Page 2, Para 1.8, Chapter 2-Interval and Bail, 78t Law Commission Report
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(3) Persons who are being tried for bailable offences but who, because of
difficulty in finding appropriate surety or because of any other reason
do not furnish the bail bond.

It is plain that if we want to reduce the burden of undertrial prisoners on
jails we shall have to deal with all the above three categories.”58

+ Time period specified for Pre-trial Detention
“Our law of criminal procedure is not totally blind to the problem of time
spent before or awaiting trial. Following provisions of the Code of Criminal
Procedure, 1973 show its concern to keep that time within certain limits:

(1) Remand of the accused to custody during investigation is subject to
an aggregate limit prescribed by law.

(2) As regards the time taken in investigation, the Code, in the Chapter
dealing with investigation of offences, provides that every
investigation ‘“under this Chapter’ shall be completed without
unnecessary delay.

(3) Remand of the accused to custody in the course of the trial is also
regulated by another provision of the Code.

(4) If, in the case of an offence triable by a Magistrate, the trial of a
person accused of any non-bailable offence in not concluded within
60 days, the Magistrate (unless the Magistrate, for reasons to be
recorded, otherwise directs), must release the accused on bail.

(5) Time spent by the accused in the custody during investigation,
inquiry or trial of the case is re-credited if the accused person is
convicted and sentenced to imprisonment.”5?

+ Who is Eligible for Consideration of Bail

“On the other hand, in favour of adopting a liberal approach, it could be
stated that, in the first place, person accused of crime is entitled to remain free
until adjudged guilty, so long this freedom does not threaten to subvert the
orderly process of criminal justice, that his freedom could have this adverse
effect only if he deliberately fails to appear at the time and place appointed for
the purpose.

Secondly, pending formal adjudication of guilt, his status ought not to be
similated to that of a convicted person.

5 Page 5, Para 1.26, 2-Interval and Bail, 78t Law Commission Report
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Thirdly, if kept in custody, he is impeded in preparing his defence, since, in
custody, unrestricted consultation with counsel is difficult.

Fourthly, if he is kept in custody, his earning capacity is impaired, thereby
causing hardship and economic deprivation.

Fifthly, there is a large class of persons for whom any bail is “excessive bail”,
they are the people loosely referred to as indigents.

For such persons, provisions of bail prove more or less illusory.

These arguments would show that the question has to be decided on a balance
of conflicting considerations. “¢0

+ Factors Contributing to Congestion in Prisons & Constraints in
Disposal of Criminal Cases
“We noted in that Report that one of the main causes for delay in the disposal
of criminal cases is that in the majority of them neither the prosecution nor the
accused is interested in the early disposal of cases.

The police take unduly long time to produce the presence of witnesses in the
court on the dates of hearing.

Complaints had also been made, as noted in that Report, that the police does
not produce all prosecution witnesses on the first date of hearing. One reason
for that is that the police officials want to know the defence case as revealed
by the cross examination of the first witness and thus propose to make up any
witnesses. The accused too are quite often interested in prolonging the cases
because the longer the cases last, the greater are the chances of prosecution
witnesses being won over. It is plain that a certain amount of strictness would
have to be enforced if cases are to be disposed of promptly.” ¢!

On occasions as a result of some agitation, hundreds and even thousands of
persons defy the law and court arrest. At times like these, there is a sudden
spurt in the number of undertrial prisoners. Many of such persons who
deliberately defy the law and court arrest do so as a symbolic measure. It is
plain that most of them would not offer bail and thus ask to be released
pending their trial. Sometimes these persons are, as a result of Government
decision, released without being put on trial. In case of trial, the sentence
which is ultimately imposed upon them is generally of a nominal nature. It is
desirable that they should be put up for trial soon after their arrest, so that the
jails do not remain congested with these under trial prisoners.” 62

60 Para 2.22, IX, Questions for Consideration, Chapter 2, Present Law, Comparative Position and Questions For
Consideration,, 78th Law Commission Report

61 Para 3.8, Page 14-15, Chapter 3, Expeditious Disposal of Cases, 78th Law Commission Report
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“Another reason for the large number of undertrial prisoners is the
inordinate delay which sometimes takes place in the investigation of cases,
with the result that the arrested persons who are remitted to judicial
custody have to be kept in jail as undertrial prisoners. The delay in
investigation of cases takes place because quite often the police officials
concerned with the investigation have to be deputed on other duties
relating to problems of law and order. We have in our 77t Report, stressed
the need for not diverting the investigating official to other duties. Such
diversion, in our opinion, not only results in delay in the investigation but
also entails in its turn failure of justice.” 3

“The induction of a large population of undertrial prisoners in a building
essentially meant for convicts, is, in the very nature of things, undesirable.
Despite all the precautions that may be taken, the contact between, and the
intermingling of undertrial prisoners and convicts cannot be avoided if both
are inmates of the same building. Such contact has the most deleterious effect
on the undertrial prisoners. Even if some of them are ultimately acquitted,
their association with the convicts some of whom are hardened criminals,
leaves a bad trail on their mind.” ¢4

152nd Report: Custodial Crimes®>

% Arrest only when reasonably satisfied of the reason for the arrest
“We recommend that in section 41 of the Code of Criminal Procedure, 1973
after sub-section (1), the following new sub-section (1A) should be inserted:-
41 (1A) A police officer arresting a person under clause (a) of sub-section must
be reasonably satisfied and must record such satisfaction, relating to the
following matters:-

(@) The complaint, information or suspicion referred to in that
clause, is not only in respect of a cognizable offence having
been committed, but also in respect of the complicity of the
person to be arrested, in that offence;

(b) Arrest is necessary in order to bring the movements of the
person to be arrested under restraint, so as to inspire a sense of
security in the public or to prevent the person to be arrested
from evading the process of the law or to prevent him from
committing similar offences or from indulging in violent
behaviour in general.” 66

63 Para 3.12, Page 15, Chapter 3, Expeditious Disposal of Cases, 78th Law Commission Report
64 Para 8.1, Chapter 8, Arrangements for Detention, 78t Law Commission Report
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+ Notice of appearance
“In Joginder Singh’s case, a very helpful suggestion has been made about the
possibility of substituting a notice of appearance in place of arrest by the
police...Substitution of this device will automatically eliminate, or at least
reduce, the possibility of custodial crimes. We should therefore, recommend
that in the Code of Criminal Procedure, 1973, a new Section should be inserted
on the following lines:-
41A. Notice of appearance- Where the case falls under clause (a) of sub-section
(1) of section 41, the police may, instead of arresting the person concerned,
issue to him a notice of appearance requiring him to appear before the police
officer issuing the notice or at such other place as may be specified in the
notice and to co-operate with the police officer in the investigation of the
offence referred to, in clause (a) of sub-section (1) of section 41.
(2) Where such a notice is issued to any person, it shall be the duty of that
person to comply with the terms of that notice.
(3) Where such person complies and continues to comply with the notice, he
shall not be arrested in respect of the offence referred to in the notice unless,
for reasons to be recorded, the police officer is of the opinion that he ought to
be arrested.
(4) Where such person, at any time, fails to comply with the terms of the
notice, it shall be lawful for the police officer to arrest him for the offence
mentioned in the notice, subject to such orders as may have been passed in
this behalf by a competent court.”¢”

+ Duty of Magistrate to verify certain facts

“In order that the various safeguards set out in this Chapter are complied
with it is desirable that there ought to be a kind of supervision or (sic)
overseeing of the police by an independent agency. In the present set up, it
may not be possible to provide for a separate agency in this regard, but it
should be possible to utilize the existing machinery for the purpose. Both
under constitutional requirements as laid down in Article 22 of the
Constitution and under section 56 of the Code of Criminal Procedure, 1973,
the person to be arrested has to be produced before a Magistrate. By virtue
of the combined operation of section 56 and 57 of the Code, production of
the accused before a Magistrate must take place within 24 hours of the
arrest. But in cases where informal arrests are made, the accused is not
produced before the Magistrate within 24 hours, instead he is kept in police
custody for interrogation and his arrest is shown only after he is coerced to
confession or to state facts leading to discovery of weapon or goods. To

67 Para 5.20, Page 28, Chapter 5, Arrest, 152nd Law Commission Report




prevent this malpractice, the Magistrate before whom the accused is
presented should enquire from the accused the time and date of his arrest
and record the same. Our recommendation is that a new section 57A may be
arrested in the Code of Criminal Procedure on the following lines:-
57A. Duty of Magistrate to verify certain facts - When a person arrested
without warrant is produced before the Magistrate, the Magistrate
shall, by inquiries to be made from the arrested person ‘satisfy
himself that the provisions of sections, 56(sic) and 57, have been
complied with (sections relating to safeguards in connection with
arrest, rights on arrest, intimation etc. to be entered) and shall also
enquire and record the time and date of arrest.” 68

#+ Medical Examination of the accused

“Section 53 of the Code of Criminal Procedure, 1973 relates to compulsory
medical examination of the accused at the request of the police, while Section
54 is concerned with the right of the accused to get himself medically
examined. Section 54 is a beneficiary provision which provides an
opportunity to an arrested person to get himself medically examined to
disprove (sic) the commission of any offence by him or to establish the
commission of any offence against his body. This provision is directly
connected with the custodial crimes.”

“Under the existing provisions of Section 54, if a person under arrest is
tortured or assaulted he may, when produced before the magistrate, make a
request to the magistrate for the medical examination of his body to establish
that he has been subjected to torture and physical assault during the period of
detention. Though this right exists, yet, as pointed out earlier, most of the
arrested persons, especially those against whom custodial crimes are
committed, are ignorant of their right.”

“Even if the arrested person who is produced before the magistrate is aware
of this right, he does not dare make a complaint to the magistrate or make a
request for medical examination in the presence of the police. In order to
minimize the chances of custodial torture or sexual exploitation, it is necessary
and desirable that section 54 should be strengthened in the interest of
preventing malpractices.”

“When the accused is produced before a magistrate, it should be mandatory
for the magistrate to enquire from the arrested person whether he has any
complaint of torture and maltreatment or sexual exploitation in custody and

68 Para 5.21, Page 28-29, Chapter 5, Arrest




the Magistrate should further intimate to the arrested person that he has a
right under the law to get himself medically examined.”

“As observed by Supreme Court in Sheela Barse vs. State of Maharashtra it
is also desirable that giving of such intimation and making enquiries
should be in the absence of the police officer. The magistrate, before
making an enquiry from the arrested person, should ensure that no police
officer is present along with the accused. We are of opinion that Section 54
needs amendment to make it more effective and meaningful. We are further
of opinion that the amended section should set out in detail the matters to be
recorded in the medical report. We may incidentally note that in Uttar
Pradesh by U.P. Act I of 1984 amendments have been made in Section 54.” ¢

+ Refusal to register information relating to commission of cognizable
offence

“Under the existing law, there is no provision for taking penal action against
the police for their refusal to record information as contemplated by section
151 (1) of the Code. Sub-section (3) of section 154 provides that on the refusal
by the police to register a case, the aggrieved person may send the substance
of the complaint in writing to the Superintendent of Police who may
investigate the case himself or direct any officer in-charge of police station to
investigate the same. This procedure is, no doubt, useful as is illustrated by a

reported case but it is not, in itself adequate, for meeting the problem of non-
registration.”

“The Law Commission of India in its 84th Report on “Rape and Allied
Offences” took note of this position. The Commission found that
administrative action or providing alternative method of lodging the
information do not prove more effective and there was a need for suitable
penal provision providing for the punishment of the erring police officers
for their failure to record information relating to the commission of a
cognizable offence. The Commission recommended the enactment of
Section 167A in the Indian Penal Code. The draft of the recommended
section was as under:-

167A-whoever, being an officer in-charge of a police station and required
by law to record any information relating to the commission of cognizable
offence reported to him refuses or without reasonable cause fails to record
such information, shall be punished with imprisonment of either
description for a term which may extend to one year or with fine or with
both.

6 Para 7.4, Page 33, Chapter 7, Medical Examination




The above penal provision, if implemented will certainly have a deterrent
effect on the police and it may discourage or prevent the malpractice of
refusing to register information relating to commission of cognizable offences.
We are in full agreement with the recommendation made by the Commission
in its 84th Report and we reiterate the same.”70

+ Custodial death

“What we envisage is proposal whereunder, on refusal by the police to
register a case of custodial (cognizable) offence, it should be possible to
approach an appropriate judicial authority who should be empowered to
conduct a preliminary inquiry and then (if satisfied that such action is called
for) to direct the filing of a complaint before the competent Magistrate. The
appropriate judicial authority would be the Court of Session in a case of
(alleged) custodial death and the Chief Judicial Magistrate in a case of
(alleged) custodial offence resulting in death. We recommend that a new
section 154 A be inserted in the Code of Criminal Procedure, 1973 on the above
lines. It may also be provided that the Court of Sessions or the Chief Judicial
Magistrate (as the case may be) may, if satisfied that such action is called for,
direct the Ministerial officer to make a complaint as set out above.”7

“We are further of the view that the exclusionary provisions contained in

sections 25 and 26 of the Evidence Act which are, at present, confined to police
officers, should be extended to all public servants having power to arrest and
detain persons in custody. If this recommendation is accepted, it follows that
section 27 of the Act (unless it is repealed as per our first alternative) should
also be extended to such public servants (after it is amended on other points
according to our second alternative recommendation in the preceding
paragraph).”72

70 Para 8.3, Page 35-36, Chapter 8, First Information Report and Inquiry
71 Para 8.5 Page 37, Chapter 8, First Information Report and Inquiry
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177th Law Commission Report: Law relating to Arrest”

+ What is Procedure Established by Law

“In Maneka Gandhi v. UOI, a Constitution Bench of the Supreme Court
went into the meaning of the expression “procedure established by law” in
Article 21. The Court held that the procedure established by law does not
mean any procedure but a procedure which is reasonable, just and fair. In
fact Article 19 and Article 14 were both read into Article 21 for this purpose.
The following dicta from the said decision bear reproduction:

“the law must therefore now be taken to be well-settled that Article 21 does
not exclude Article 19 and that even if there is a law prescribing a procedure
for depriving a person of ‘personal liberty’ and there is consequently no
infringement of the fundamental right conferred by Article 21, such law,
insofar as it abridges or takes away any fundamental right under Article 19
would have to meet the challenge of that Article.... Now, if a law depriving a
person of ‘personal liberty” and prescribing a procedure for that purpose
within the meaning of Article 21 has to stand the test of one or more of the
fundamental rights conferred under Article 19 which may be applicable in a
given situation, ex-hypothesi it must also be liable to be tested with reference
to Article 14....The principle of reasonableness, which legally as well as
philosophically, is an essential element of equality or non-arbitrariness
pervades Article 14 like a brooding omnipresence and the procedure
contemplated by Article 21 must answer the test of reasonableness in order
to be in conformity with Article 14. It must be “right and just and fair” and
not arbitrary, fanciful or oppressive; otherwise, it would be no procedure at
all and the requirement of Article 21 would not be satisfied.””*

+ Cognizability and Arrestability
“Cognizability in the Code is not premised upon the quantum of
punishment prescribed or the gravity of the crime but upon the need to
arrest the person immediately for one or the other relevant purposes viz., to
prevent the person from committing further offences, the need to reassure
the public that they can feel reassured about the effectiveness of the law
and order machinery, the need of investigation and may be, in some
instances, the need to protect the offender from the wrath of public and so

73 http://lawcommissionofindia.nic.in/reports.htm
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on. It is for this reason that a close nexus is maintained between
cognizability and arrestability.

So far as the other categorization viz., between bailable and non-bailable
offences, is concerned, it appears by and large to be based upon the gravity
of the offence (which necessarily means the quantum of punishment
prescribed therefore) and the need to keep the offender incarcerated
pending investigation and trial.

This aspect has to be kept in mind in view of the oft-repeated criticism that the
distinction between cognizable and non-cognizable offences as also the
categorization between bailable and non-bailable offences is illogical and is
not based upon any consistent or acceptable logic.”7>

+ Accountability of Police for Wrongful Confinement

“Leaving aside this legal controversy, the fact of the matter is that the
government very rarely grants the previous sanction for prosecution of a
police officer for the offence of wrongful confinement. In any event, the arrest
is effected in a large majority of the cases by the police officers of lower
ranks, who are removable from their office without the sanction of the
government. In the case of such lower level officers, the protection of
section 197 is not available and they can be prosecuted for wrongful
confinement in case of an illegal or unwarranted arrest, as stated above, but
such a prosecution is an impracticable proposition. If a police officer is so
prosecuted, whether he is a police constable or sub-inspector or inspector,
the whole police force, barring rare exceptions, would not only try to protect
the officer but would also harass the complainant in several ways so as to
compel him to withdraw it. It is this fear and apprehension, which cannot be
said to be unfounded, which constitutes the reason for almost a total absence
of such prosecutions of police officers. Notwithstanding the fact that a good
number of arrests made are not lawful, no person ordinarily dares to
challenge the might of the police department..”76

“The everyday situation is that wherever the arrest is found to be illegal,
unwarranted or unjustified, the man is set free, may be sometimes
unconditionally. But that is all that happens. Nothing happens to the police
officer who has unlawfully or unjustifiably interfered with the liberty of a
citizen and/or has wrongfully confined the person, whether in police
custody or elsewhere. This position has indeed emboldened some police

75 Page 24, Chapter 3, The Relevant Provisions of the CrPC
76 Page 28, Chapter 3, Relevant Provisions of CrPC




officers to abuse their position and harass citizens for various oblique
reasons. They feel secure in their knowledge that any wrongful or illegal act
on their behalf would not affect them, their careers or their prospects in
service; all that would happen is, the person arrested would be let off by the
courts. It is this situation which has also got to be remedied. (Some sanction,
some liability, some punishment has to be provided for a police officer who
deprives a person of his liberty mala fide or for oblique reasons. Of course,
merely because a person arrested is not prosecuted or is not convicted, it does
not necessarily mean that the arrest was illegal or mala fide. But where the
court finds the arrest to be wholly unjustified or an instance of abuse of
power, the court must have the power to make appropriate orders against
such police officer, either suo motu or on the application of the person so
arrested unlawfully. Indeed, an obligation should be placed upon the court
to make such orders wherever the arrest is found to be illegal, wholly
unjustified or an instance of abuse of power.)”

+ Responsibilities of the Arresting and Detaining Authority

“It should also be provided by law expressly that once a person is arrested,
it is the responsibility of the arresting and detaining authority to ensure the
safety and well being of the detainee.

The recommendation of National Police Commission regarding mandatory
medical examination of the arrested person deserves implementation. In
this connection, the decision of A.P. High Court in Challa Ramkrishna Reddy
v. State of A.P.(AIR 1989 AP 235) - which has recently been affirmed by the
Supreme Court in State of A.P. v.Challa Ramkrishna Reddy AIR 2000 SC 2083
- and the examples given therein, wherein the State would be liable for
damages for the negligent or indifferent conduct of police/jail authorities
should be kept in mind.

To put briefly, take a case where a person is arrested for simple theft or simple
rioting; he is a heart patient; he is not allowed to take his medicines with him
at the time of his arrest and no medicines are provided to him in spite of his
asking and he dies. Or a case, where such a person (though carrying his
medicines) suffers a heart attack and no reasonably prompt steps are taken for
providing medical aid to him by the concerned authorities and he dies. It is
obvious that had he not been arrested, his family and friends would have
taken care of him. Should he die for want of medical help, only because he has




been arrested and detained for a minor offence. It would be too big a
punishment. In such cases, State would be liable for damages.”7”

+ Entries in the Case Diary

“Besides calling for strict compliance with section 172, the Consultation Paper
also suggested an amendment to section 172... “Sub-section (1) of section 172
of the Code of Criminal Procedure requires that (1) “every police officer
making an investigation under this chapter shall day-by-day enter his
proceedings in the investigation in a diary setting forth the time at which
the information reached him, the time at which he began and closed his
investigation, the place or places visited by him and a statement of the
circumstances ascertained through his investigation”.

“Inasmuch as such diary would also record and reflect the time, place and
circumstances of arrest, it is necessary that the provisions of this sub-section
should be strictly complied with. In this behalf, however, it would be
relevant to notice the following observations of the Supreme Court in
Shamshul Kanwar v. State (AIR 1995 SC 1748) where the court pointed out
the vagueness prevailing in the country in the matter of maintaining the
diary under section 172. The court referred, in the first instance, to the fact
that in every State there are Police Regulations/Police Standing Orders
prescribing the manner in which such diaries are to be maintained and that
there is no uniformity among them.”

“The court pointed out that in some States like Uttar Pradesh, the diary under
section 172 is known as ‘special diary’ or ‘case diary” and in some other States
like Andhra Pradesh and Tamil Nadu, it is known as ‘case diary’. The basis
for distinction between “special diary’ and ‘case diary’, the court pointed out,
may owe its origin to the words “police diary or otherwise” occurring in
section 162 CrPC. The court also pointed out that the use of expression “case
diary” in A.P. Regulations and in the Regulations of some other States like
J&K and Kerala may indicate that it is something different than a “general

/i

diary”.

“In some other States there appear to be Police Standing Orders directing that
the diary under section 172 be maintained in two parts, first part relating to
steps taken during the course of investigation by the police officer with
particular reference to time at which police received the information and the
further steps taken during the investigation and the second part containing

77 Page 123, Chapter 11, Certain recommendations for safety and well-being of detainee, amending section 172,
separate investigating and prosecuting agency and the Code of Criminal Procedure (Amendment) Bill, 2001
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statement of circumstances ascertained during the investigation which
obviously relate to statements recorded by the officer in terms of section 161
and other relevant material gathered during the investigation.”

“In view of this state of affairs, the Supreme Court suggested a legislative
change to rectify this confusion and vagueness in the matter of maintenance
of diary under section 172. It is therefore appropriate that section 172 be
amended appropriately indicating the manner in which the diary under
section 172 is to be maintained, its contents and the manner in which its
contents are communicated to the court and the superior officers, if any. The
significance of the case diary lies in its relevance as a safeguard against
unfairness of police investigation. (The Amendment should also clarify
whether case diary is different from General Diary and, if so, how should it
be maintained.) (See the decision of the Delhi High Court in Ashok Kumar
v. State (1979 Cr.L.]J. 1477)). Such an amendment would also go to ensure
that the time, place and circumstances of the arrest of an accused are also
properly recorded and reflected by such record, which is indeed a statutory
record.”

+ Separation of Investigating and Prosecuting agency from Law and
Order agency

“Lastly, we may refer to the idea, repeatedly put forward by several
participants in the Seminar, to separate the investigating and prosecuting
agency from the law and order agency. It has been suggested that
investigation of crime is a specialized process requiring a good amount of
patience, expertise, training and a good understanding of the legal position
concerning the subject-matter of investigation. It is also pointed out that in the
matter of economic offences and more so on account of technological
advances, the investigation has become a skill by itself requiring knowledge of
accountancy, computer operations, stock-market and so on, and that the said
job ought not to be entrusted to the police engaged in maintenance of law and
order... It refers to the earlier reccommendations of the Law Commission in
its 14th Report, the recommendations of the National Police Commission,
and records its own reasons, as many as seven in number, for accepting and
implementing this idea. Their recommendation is contained in para nine of
the said chapter:
“9. We recommend that the police officials entrusted with the investigation
of grave offences should be separate and distinct from those entrusted with
the enforcement of law and order and other miscellaneous duties. Separate
investigating agency directly under the supervision of a designated
Superintendent of Police be constituted. The hierarchy of the officers in the
investigating police force should have adequate training and incentives for
15




furthering effective investigations. We suggest that the respective Law and
Home Departments of various State Governments may work out details for
betterment of their conditions of service.

The officials of the investigating police force be made responsible for
helping the courts in the conduct of cases and speedy trial by ensuring
timely attendance of witnesses, production of accused and proper
coordination with prosecuting agency. Other necessary steps should also be
taken for promoting efficiency in investigation. Accordingly, we recommend
that necessary changes in the Police Acts, both Central and State, Police
Regulations, Police Standing Orders, Police Manuals, be made by the Home
Department in consultation with the Law Departments of State
Governments.”78

%+ Unnecessary Arrest

“The National Police Commission in its Third Report referring to the
quality of arrests by the Police in India mentioned power of arrest as one of
the chief sources of corruption in the police. The report suggested that, by
and large, nearly 60% of the arrests were either unnecessary or unjustified
and that such wunjustified police action accounted for 43.2% of the
expenditure of the jails. The said Commission in its Third Report at page 31
observed thus:

It is obvious that a major portion of the arrests were connected with very
minor prosecutions and cannot, therefore, be regarded as quite necessary
from the point of view of crime prevention. Continued detention in jail of the
persons so arrested has also meant avoidable expenditure on their
maintenance. In the above period it was estimated that 43.2 per cent of the
expenditure in the connected jails was over such prisoners only who in the
ultimate analysis need not have been arrested at all.”.... (The figures given in
the Report of the National Police Commission are more than two decades old.
Today, if anything, the position is worse.)”7?

* Rights of the Arrestee

“24. The time, place of arrest and venue of custody of an arrestee must be
notified by the police where the next friend or relative of the arrestee lives
outside the district or town through the Legal Aid Organisation in the

78 Page 127, Chapter 11, Certain recommendations for safety and well-being of detainee, amending section 172,
separate investigating and prosecuting agency And the Code of Criminal Procedure (Amendment) Bill. 2001
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District and the police station of the area concerned telegraphically within a
period of 8 to 12 hours after the arrest.”

“35. The person arrested must be made aware of this right to have someone
informed of his arrest or detention as soon as he is put under arrest or is
detained.”

“46. An entry must be made in the diary at the place of detention regarding
the arrest of the person which shall also disclose the name of the next friend
of the person who has been informed of the arrest and the names and
particulars of the police officials in whose custody the arrestee is.”

“110. The arrestee may be permitted to meet his lawyer during
interrogation, though not throughout the interrogation.”

“211. A police control room should be provided at all district and State
headquarters, where information regarding the arrest and the place of
custody of the arrestee shall be communicated by the officer causing the
arrest, within 12 hours of effecting the arrest and at the police control room
it should be displayed on a conspicuous police board.”

“Failure to comply with the requirements hereinabove mentioned shall apart

from rendering the concerned official liable for departmental action, also
render him liable to be punished for contempt of Court and the proceedings
for contempt of Court may be instituted in any High Court of the country,
having territorial jurisdiction over the matter.

The requirements, referred to above flow from Articles 21 and 22(1) of the
Constitution and need to be strictly followed. These would apply with equal
force to the other governmental agencies also to which a reference has been
made earlier.

These requirements are in addition to the constitutional and statutory
safeguards and do not detract from various other directions given by the
Courts from time to time.”80

80 Para 14, , Annexure 1, Law Commission of India, Consultation Paper on Law Relating to Arrest, Part I, Law of
Arrest
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Selected Recommendations of the National Police Commission8!

The National Police Commission (NPC) was appointed by the Government of
India in 1977 with wide terms of reference covering the police organisation, its
role, functions, accountability, relations with the public, political interference
in its work, misuse of powers, evaluation of its performance etc. This was the
first Commission appointed at the national level after Independence. The
Commission produced eight reports between 1979 and 1981, suggesting wide
ranging reforms in the existing police set-up. The following recommendations
have been selected from different reports of the NPC:

First Report:
Complaints against the police:
According to the NPC, any arrangement for inquiry into complaints against
police should be acceptable both to police and public as fair and just. The
Commission therefore suggested arrangements, which would include
inquiries conducted by departmental authorities and those conducted by an
independent authority outside the police. The Commission felt that a large
number of complaints against police should be looked into and disposed off
by the supervisory ranks in the police hierarchy. The Commission however
recommended that a judicial inquiry should be made mandatory in the
following categories of complaints against the police:

* alleged rape of a woman in police custody;

* death or grievous hurt caused while in police custody; and

* death of two or more persons resulting from police firing in the

dispersal of unlawful assemblies.

The judicial inquiry should be held by an Additional Session's Judge
nominated for this purpose in every district by State Government in
consultation with the High Court. He will be designated as the District
Inquiry Authority (DIA) and be assisted by an assessor. The DIA shall send
the report of the inquiry to the State Government. It will be mandatory on the
part of the government to publish the report and decisions taken thereon
within two months of receipt of the report.

The DIA shall also serve as an independent authority to oversee the ultimate
disposal of complaints dealt with departmentally. To oversee the satisfactory

81 Source: http:/ /www.humanrightsinitiative.org / publications/ police/npc_recommendations.pdf
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implementation of the entire scheme, a Police Complaint Board should be set
up the state level.

Second Report:

Appointment of the Criminal Justice Commission:

According to the NPC, the police cannot achieve complete success in their
work unless all wings of the criminal justice system operate with
simultaneous efficiency. It is therefore necessary to set up a body, which
would comprehensively monitor the performance of all agencies and apply
corrective measures from time to time. The existing Law Commission may be
enlarged to function as a Criminal Justice Commission on a statutory basis.
Such arrangements at the centre should be supported by similar arrangements
at the state level.

Role of Police:

The basic role of the police is to function as a law enforcement agency and
render impartial service to law, without any heed to wishes, indications or
desires expressed by the government which either come in conflict with or do
not conform to the provisions contained in the constitution or laws. This
should be spelt out in the Police Act. The police should have duly recognised
service-oriented role in providing relief to people in distress situations. They
should be trained and equipped to perform the service oriented functions.

Political Interference in Police Work:

In the existing set-up, the police function under the executive control of the
state government. According to the Commission, the manner in which
political control has been exercised over the police in this country has led to
gross abuses, resulting in erosion of rule of law and loss of police credibility as
a professional organisation. The threat of transfer / suspension is the most
potent weapon in the hands of the politician to bend the police down to his
will. The Commission recommended that the superintendence of the state
government over the police should be limited to ensure that police
performance is in strict accordance with law. In the performance of its tasks,
the police should be subject to overall guidance from the government which
should lay down broad policies for adoption in different situations. There
should however be no instructions in regard to actual operations in the field.
In regard to investigation work, in any case, the police are beyond any
intervention by the executive or politicians.

To help the state government discharge their superintending responsibility in
an open manner under the framework of law, a State Secretary Commission
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should be setup through law in each state. The State Security Commission
should:

lay down broad policy guidelines and directions for the performance of
preventive tasks and service-oriented functions by the police;

evaluate the performance of the State Police every year and present a
report to the State Legislature;

function as a forum of appeal to dispose of representations from officers
regarding their being subjected to illegal orders and regarding their
promotions; and

generally keeping in review the functioning of the police in the state.

Statutory Tenure of Service:

The chief of police should be assured of a fixed tenure of office. The tenure
may be for four years or for a period extending up to retirement, whichever is
earlier. The removal of the chief of police from his post before the expiry of the
tenure should require approval of the State Security Commission.

Selection of Chief of Police:

The head of the police force should be selected from a panel of three IPS
officers of that state cadre. The panel should be prepared by a committee
headed by the Chairman of the Union Public Service Commission.

Transfer/Suspension Orders:

Police officers should be effectively protected against whimsical and mala fide
transfer/suspension orders. There should be a provision in the Police Act,
specifying the authorities competent to issue such orders regarding different
ranks. Any such orders passed by any authority other than those specified in
the Act will be rendered null and void.

Third Report

Police and the Weaker Sections:
Some important recommendations made by the NPC about police response
towards weaker sections of society are summarised below:

The NPC has recommended the establishment of special investigation cell in
the police department at State level to monitor the progress of investigation of
cases under the Protection of Civil Rights Act or other atrocities against
Scheduled Castes and Tribes. A composite cell may be constituted at the
district level under the Sub-Divisional Officer to inquire into complaints
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emanating from scheduled Castes/Tribes, particularly those relating to lapses
in administrative measures meant for their relief.

An important cause for dissatisfaction of weaker sections of society is that the
police sometimes do not take cognizance of their complaints of ill treatment at
the hands of upper castes on the ground that complaints are non cognizable
and therefore cannot be investigated by them without orders from a
magistrate. The NPC has recommended that section 155 of the Code of
Criminal Procedure should be suitably amended to facilitate appropriate and
effective police response to non-cognisable complaints in two categories of
cases: (i) to protect a member of the weaker sections from exploitation and
injustice, or (ii) to prevent a possible breach of public peace that might result
from absence of effective action on complaint of a non-cognisable offence.

A comprehensive legislation should be enacted setting out the procedure for
the allotment of land to landless poor. Police officers from the local police
station should be associated with act of handing over possession of land to the
landless and a brief record of this should be kept in the police station records.

Postings of Officers:

The postings of officers in charge of police stations should be the exclusive
responsibility of the district Superintendent of Police. The Chief of Police
should be exclusively responsible for selecting and posting Superintendents of
Police in charge of districts.

Guidelines for Avoidance of Vexatious Arrests:

Presently the powers of the arrest available to the police give ample scope for
harassment and humiliation of persons, prompted by mala fide
considerations. In actual practice, several persons who ought to be arrested
are let free on account of political influence or other considerations, while
harmless persons who need not be arrested at all are often arrested and even
remanded to police custody on inadequate grounds. Some mala fide arrests
get exposed on habeas corpus petitions filed in High Courts but such
exposures are rare compared to the large number of unjustified arrests that
take place all the time. NPC has recommended very strict guidelines for
making arrests by the police, which should be strictly observed in day-to-day
administration by the senior supervisory ranks. However, the State
governments are yet to make firm arrangements down the line for observing
these guidelines in day-to-day police work.

The NPC also recommended that sections 2(c) and 2(1) of the Code of
Criminal Procedure should be amended to remove the emphasis on arrest in
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the definition of cognisable and non-cognisable offences and section 170 of
the Code of Criminal Procedure should be amended to remove the
impression that it is mandatory to make an arrest in non-bailable cases.

Guidelines regarding use of Handcuffs:
The threat of putting handcuffs on persons under arrest is another source of
corruption and harassment. The following guidelines must be observed:
* No person shall be handcuffed who, by reason of age, sex or infirmity
can be kept in custody without handcuffs.
No person arrested on a bailable offence shall be handcuffed, unless for
some special reasons, it is believed that he is likely to escape.
In cases under judicial custody, court's instructions should be obtained
before handcuffing the accused.
Under trial prisoners and other accused persons should not be
handcuffed and chained unless there is reasonable expectation that such
persons will use violence or attempt to escape. The police escort must
be sufficiently strong to prevent escape.
Whenever any accused is handcuffed, the fact and reasons should be
stated in the Sentry Relief Book.
In no case should prisoners or accused persons, who are aged and bed-
ridden in hospitals, or women or juvenile or civil prisoners, be
handcuffed or fettered.

Fourth Report

Registration of FIR:

Victims of crimes are sometimes turned away from a police station on the
mere ground that the reported crime has occurred in the jurisdiction of some
other police station and it is for the victim to go there and make his complaint.
This works to the disadvantage of ignorant people and weaker sections in
society. The NPC has recommended an important amendment to Section 154
Cr.P.C. which would make it incumbent on a police station to register an FIR
whether or not the crime has taken place in its jurisdiction and then transfer
the FIR to the concerned police station, if necessary.

Examination of Witnesses:

The examination of witnesses should be conducted as far as practicable near
the scene of offence or at the residence of witnesses concerned at some
convenient place nearby.

Statement of Witnesses:
According to existing law, a police officer is precluded from obtaining the
signature of the person whose statement has been recorded by him. The
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Commission has recommended that he existing practice of recording in detail
the statement by a witness during investigation should be done away with. In
its place, the Commission has suggested an arrangement in which the
investigating officer can record the facts as ascertained by him on examination
of a witness. This statement of facts can be in third person in the language of
the investigating officer himself and a copy of the statement should be handed
over to the witness under acknowledgement. This arrangement would also act
as a safeguard against the malpractice of padding of statements which the
investigating officers are often accused of doing.

Restoration of Stolen Property to Victims of Crimes:

Presently, properties recovered by the police during investigation or
otherwise are first transferred to court custody. Their return to the rightful
owner is ordered at a much later stage of the criminal proceedings. During the
intervening period, there is considerable risk of damage to the property
because of indifferent handling at different stages of police and court custody.
Sophisticated electronic goods run a serious risk of irreparable damage.
Successful detection of case does not provide any psychological satisfaction to
the victims of crime when the lost property is kept away from them for a long
period without proper attention and care. NPC has recommended a change in
the existing provisions in law to facilitate early return of the recovered
property to the victims concerned even at the stage of investigation, protected
by appropriate bonds for their safe retention and later production in court.

Compounding Offences:

The NPC has recommended that the police may be empowered in law to
compound offences in simple cases even at the stage of police investigation,
when both parties to a dispute may themselves like to settle the matter
amicably. Due safeguards must of course be provided against a forced or
contrived compromise. Presently this facility is available only at the stage of
trial. This amendment in law would also reduce the workload in courts.

Intimation about Arrest:

The NPC has recommended a new section 50-A in Chapter V of Cr.P.C.
requiring the police to give intimation about the arrest of a person to anyone
who may reasonably be named by him to avoid agonising suspense to the
members of his family about his whereabouts.

Use of Third Degree Methods:
To reduce the use of third degree methods, the NPC has recommended:
* Surprise visits by senior officers to police stations to detect persons held
in illegal custody and subjected to ill treatment
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The magistrate should be required by rules to question the arrested
person if he has any complaint of ill treatment by the police and in case
of complaint should get him medically examined.

There should be a mandatory judicial inquiry in cases of death or
grievous hurt caused while in police custody

Police performance should not be evaluated on the basis of crime
statistics or number of cases solved.

Training institutions should develop scientific interrogation techniques
and impart effective instructions to trainees in this regard.

Inspections of courts:

There is need to evolve a scheme of inspections at the level of High Court as
well as Sessions Courts to ensure proper functioning of the subordinate
courts. A whole time functionary of the rank of a senior District Sessions
Judge who is qualified for appointment as High Court Judge may be attached
to each High Court to inspect the district courts periodically. A similar
functionary of the rank of Additional Sessions Judge may be entrusted with
inspections at the district level. The inspecting arrangement proposed above
should also ensure the availability of adequate facilities for the witnesses and
others who participate in court proceedings.

Attendance of Witnesses:

The allowances payable to witnesses for their attendance in court should be
fixed on a realistic basis and their payment should be effected through a
simple procedure, which should avoid delay and inconvenience.

Fifth Report:

Recruitment to the Police:

Recruitment to the Police must be at two levels only- Constables and Indian
Police Service. The recruitment at other levels should be eliminated in a
phased manner.

Psychological Tests:

Properly developed psychological tests should form an important part of the
selection procedure. The Central Government should develop the
psychological tests with the help of the Ministry of Defence.

Evaluation during Training:

The Commission recommended that there should be constant evaluation of
the performance, attitudes and behaviour of all recruits during training and
those who are not shaping as good policemen should be weeded out.




Control of the District Magistrate:

Presently, under section 4 of the Police Act of 1861, the District Police is
subject to the "general control and direction" of the District Magistrate. The
NPC felt that this can not be construed as warranting any interference in the
internal management of the police force. The police should perform with full
accountability to the law of the land. Any rule or regulation which
unnecessarily or without purpose subordinates the police to the DM should
be removed. However, there are a number of areas, which would require
active cooperation of different departments and in such matters coordination
by the District Magistrate will be necessary. The role of the District Magistrate
as a chief coordinating authority should be recognised and respected by the
police. The NPC has prescribed the areas where the District Magistrate can
play his role as the coordinating authority.

Causes of Poor Police Public Relations:

Police public relations are in a very unsatisfactory state. Police partiality,
corruption, brutality and failure to register cognizable offences are the most
important reasons. Police do in fact harass even those people who try to help
them.

Vertical Communication in Police:

Every policeman must develop an attitude of utmost courtesy and
consideration towards members of the public who come to him for help.
However, the manner in which police personnel at lower levels behave
towards public is largely conditioned by the manner in which they are
themselves treated by their own higher officers within the force. There is a
simultaneous need for reform in behaviour and conduct of police officers
towards one another.

Victims of Crime:

The criminal justice system shows no concern for the victim of crime at any
stage. The legislation of a Criminal Injuries Compensation Act is
recommended.

Need for Transparency:

All police activities, to the extent possible, should be open, except in four
specific areas, which are (i) operations, (ii) intelligence on the basis of which
operations are planned and conducted (iii) privacy of the individual citizen
and (iv) judicial requirements.




Women Police:

The NPC has recommended that women police should be strengthened and
assigned investigation work in much greater measure that at present Women
police should become an integral part of the police organisation and used to
deal with crimes against women and children and in tackling the problem of
juvenile delinquency. They should in due course share all the duties now
performed by their male counterparts. They should be recruited in much
larger numbers than at present, particularly in the ranks of Assistant Sub-
inspectors and Sub-inspectors of Police.

Sixth Report:

Examinations for Promotion of Officers:

Before promotion to the ranks of Superintendent of Police, DIG and IG, all IPS
officers should be required to undergo specifically designed pre-promotion
courses followed by an examination and an objective selection process. Those
who are unable to qualify for the post of DIG and IG even after being given
two more chances, should be retired from service.

Creation of Central IPS Cadres:
Two Central IPS Cadres should be constituted - one for the paramilitary
organisations and the other for such organisations as IB, CBI, RAW etc.

Police Commissionerate System for Major Cities:

In large urban areas, crime and law and order situations develop rapidly,
requiring a speedy and effective operational response from the police. This
can be possible only when the police are organised to perform twin basic
functions of decision making and implementation. The Commission has
therefore recommended that in cities with a population of 5 lakhs and above
and even in places where there may be special reasons like speedy
urbanisation, industrialisation etc., the system of police commissionerate
would provide more effective policing and should be introduced.

Communal Riots:

The National Police Commission felt that during communal riots, adequate
interest is not taken in investigation of heinous and serious crimes. For
investigation of such cases, special investigating squads under the State CID
should be set up comprising officers of proven integrity and impartiality.
Vigorous investigation should be followed by prosecution to ensure deterrent
punishment to the offenders. Hence withdrawal from trial of cases occurring
during communal riots by the State Governments with a view to promoting
communal harmony often proves illusory and has to be discouraged.




Reservation in the Force:

The Commission has expressed its view against reservation of vacancies in the
police for minorities and other weaker sections on the basis of their share in
population. The Commission felt that it would fragment the force along caste
and communal lines and it goes against the fundamental police philosophy
that it must rise above caste and creed and act impartially as the agent of law
and order. The composition of the force should reflect the general mix of
communities as it exists in the society and thereby command the confidence of
different sections of the society.

Separation of investigating staff from law and order staff:

The NPC has made conflicting recommendations on this subject. While in the
Sixth Report, it has suggested the separation of staff at the police station level
(Para 48.15), in the Seventh Report, the Commission has expressed an opinion
against the bifurcation of staff on the ground that the police work cannot be
put in water-tight compartments. (Para 50.22)

Seventh Report:

Norms for Police Stations:

A police station in a rural area should not have jurisdiction of more than 150
kms. In urban areas, population density should be one of the main
considerations. A police station should not be required to police more than
60,000 population. If it registers more than 700 crimes annually, another police
station may be created.

Police stations in cities with more than 900 cognizable IPC offices should have
a Dy. SP/ ASP as SHO. Police Stations investigating over 300 IPCs per year
should be headed by an Inspector of Police. The third category will consist of
smaller police stations headed by Sub Inspectors. An investigating officer
should not be required to investigate more than 50 - 60 IPC cases in India.

Restructuring of Civil Police Hierarchy:

There should be an increase in the strength at middle levels of
ASI/SI/Inspector. Increase in the strength of these ranks should be offset by
reducing numbers at the lower levels of constabulary. This will provide large
number of investigating officers and improve promotional opportunities for
the lower ranks.

Management of the Police Force:
The internal management of the police force in the state should be entirely
under the purview of the chief of police. The powers of the heads of the state
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police forces in respect of personnel and financial management and to provide
infra-structural facilities for the growth of the police should be enhanced.

Central Law for Armed Police Forces:

There should be a central enactment to ensure uniformity in composition,
officering pattern, training, discipline and efficiency of the state armed police
battalions.

Establishment of a Central Police Committee:

A Central Police Committee to look after the functions of consultancy and
monitoring be created because an expert agency is required by the Central
Government and the State Security Commissions to advise them on matters
relating to:

(i) police organisation and police reforms of a general nature;

(ii) central grants and loans to the State Police Forces for their
modernisation and development; and

(iii)  budgetary allotments to State Police Forces.

The Committee could also make a general evaluation of policing in the
country and provide expertise to the State Security Commissions for their own
evaluation of they so require.

Establishment of an All India Police Institute:

An All India Police Institute on the lines of similar professional institutions
existing for Engineers, Chartered Accountants and other professionals be
created. This Institute, when established, should be kept under the proposed
Central Police Committee.

Eighth Report:

Police Accountability:

There should be continuous monitoring of the performance of the police
forces in the country. The State Security Commission should have an
independent cell to evaluate police performance. The annual administration
report of the head of the police force and assessment report of the Central
Police Committee will provide additional material to the State Security
Commission to prepare a final report on the performance of the state police to
be placed before the State Legislature. The police functionaries individually as
well as in groups should be sensitised to the idea of accountability to the
people.

Withdrawal of Protection:
Sections 132 and 197 of the Cr. P.C. 1973 provide protection to various
categories of public servants against any prosecution brought against them
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relating to performance of official duties. The protection available to the police
officers under these sections should be withdrawn so that the private
complainant is free to press his complaint against police official for a judicial
pronouncement without there being a provision to obtain prior permission of
the competent authority for such prosecution

Enactment of a Model Police Act:

The Police Act of 1861 should be replaced by a new Police Act, which not only
changes the system of superintendence and control over the police but also
enlarges the role of the police to make it function as an agency which
promotes the rule of law in the country and renders impartial service to the
community.




NHRC GUIDELINES REGARDING ARREST?2

Need for Guidelines

Arrest involves restriction of liberty of a person arrested and therefore,
infringes the basic human rights of liberty. Nevertheless the Constitution of
India as well as international human rights law recognise the power of the
State to arrest any person as a part of its primary role of maintaining law and
order. The Constitution requires a just, fair and reasonable procedure
established by law under which alone such deprivation of liberty is
permissible.

Although Article 22(1) of the Constitution provides that every person placed
under arrest shall be informed as soon as may be the ground of arrest and
shall not be denied the right to consult and be defended by a lawyer of his
choice and S.50 of the Code of Criminal Procedure, 1973 (Cr. PC) requires a
police officer arresting any person to “forthwith communicate to him full
particulars of the offence for which he is arrested or other grounds for such
arrest”, in actual practice these requirements are observed more in the breach.

Likewise, the requirement of production of the arrested person before the
court promptly which is mandated both under the Constitution [Article22(2)]
and the Cr. PC (Section 57] is also not adhered to strictly.

A large number of complaints pertaining to Human Rights violations are in
the area of abuse of police powers, particularly those of arrest and detention.
It has, therefore, become necessary, with a view to narrowing the gap between
law and practice, to prescribe guidelines regarding arrest even while at the
same time not unduly curtailing the power of the police to effectively
maintain and enforce law and order and proper investigation.

PRE-ARREST

> The power to arrest without a warrant should be exercised only after a
reasonable satisfaction is reached, after some investigation, as to the
genuineness and bonafides of a complaint and a reasonable belief as to
both the person’s complicity as well as the need to effect arrest. [Joginder
Kumar’s case- (1994) 4 SCC 260).

> Arrest cannot be justified merely on the existence of power, as a matter
of law, to arrest without a warrant in a cognizable case.

82 Source: http:/ /nhrc.nic.in/ Documents/sec-3.pdf
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> After Joginder Kumar’s pronouncement of the Supreme Court the
question whether the power of arrest has been exercised reasonably or not
is clearly a justiciable one.

> Arrest in cognizable cases may be considered justified in one or other of
the following circumstances:

(i) The case involves a grave offence like murder, dacoity, robbery, rape
etc. and it is necessary to arrest the suspect to prevent him from
escaping or evading the process of law.

(ii) The suspect is given to violent behaviour and is likely to commit
further offences.

(iii) The suspect requires to be prevented from destroying evidence or
interfering with witnesses or warning other suspects who have not
yet been arrested.

(iv) The suspect is a habitual offender who, unless arrested, is likely
to commit similar or further offences. [3rd Report of National Police
Commission]

> Except in heinous offences, as mentioned above, an arrest must be
avoided if a police officer issues notice to the person to attend the police
station and not leave the station without permission. (see Joginder Kumar’s
case (1994) SCC 260)

» The power to arrest must be avoided where the offences are bailable
unless there is a strong apprehension of the suspect absconding .

> Police officers carrying out an arrest or interrogation should bear clear
identification and name tags with designations. The particulars of police
personnel carrying out the arrest or interrogation should be recorded
contemporaneously, in a register kept at the police station.

ARREST
> As a rule use of force should be avoided while effecting arrest.
However, in case of forcible resistance to arrest, minimum force to
overcome such resistance may be used. However, care must be taken to
ensure that injuries to the person being arrested, visible or otherwise, is
avoided.
> The dignity of the person being arrested should be protected. Public
display or parading of the person arrested should not be permitted at any
cost.
> Searches of the person arrested must be done with due respect to the
dignity of the person, without force or aggression and with care for the
person’s right to privacy. Searches of women should only be made by
other women with strict regard to decency. (5.51(2) Cr.PC.)
» The use of handcuffs or leg chains should be avoided and if at all, it
should be resorted to strictly in accordance with the law repeatedly

31




explained and mandated in judgement of the Supreme Court in Prem
Shanker Shukla v. Delhi Adminstration [(1980) 3 SCC 526] and Citizen for
Democracy v. State of Assam [(1995) 3 SCC 743].

> As far as is practicable women police officers should be associated
where the person or persons being arrested are women. The arrest of
women between sunset and sunrise should be avoided.

» Where children or juveniles are sought to be arrested, no force or
beatings should be administered under any circumstances. Police Officers,
may for this purpose, associate respectable citizens so that the children or
juveniles are not terrorised and minimal coercion is used.

> Where the arrest is without a warrant, the person arrested has to be
immediately informed of the grounds of arrest in a language which he or
she understands. Again, for this purpose, the police, if necessary may take
the help of respectable citizens. These grounds must have already been
recorded in writing in police records. The person arrested should be shown
the written reasons as well and also given a copy on demand. (5.50(1)
Cr.PC)

> The arrested person can, on a request made by him or her, demand that
a friend, relative or other person known to him be informed of the fact of
his arrest and the place of his detention. The police should record in a
register the name of the person so informed. [Joginder Kumar’s case
(supra)].

> If a person is arrested for a bailable offence, the police officer should
inform him of his entilement to be released on bail so that he may arrange
for sureties. (5.50(2) Cr.PC.)

» Apart from informing the person arrested of the above rights, the police
should also inform him of his right to consult and be defended by a lawyer
of his choice. He should also be informed that he is entitled to free legal aid
at state expense [D.K. Basu’s case (1997) 1 SCC].

»> When the person arrested is brought to the police station, he should, if
he makes a request in this regard, be given prompt medical assistance. He
must be informed of this right. Where the police officer finds that the
arrested person is in a condition where he is unable to make such request
but is in need of medical help, he should promptly arrange for the same.
This must also be recorded contemporaneously in a register. The female
requesting for medical help should be examined only by a female
registered medical practitioner. (5.53 Cr.PC.)

» Information regarding the arrest and the place of detention should be
communicated by the police officer effecting the arrest without any delay
to the police Control Room and District / State Headquarters. There must
be a monitoring mechanism working round the clock.




» As soon as the person is arrested, police officer effecting the arrest shall
make a mention of the existence or non-existence of any injury(s) on the
person of the arrestee in the register of arrest. If any injuries are found on
the person of the arrestee, full description and other particulars as to the
manner in which the injuries were caused should be mentioned in the
register, which entry shall also be signed by the police officer and the
arrestee. At the time of release of the arrestee, a certificate to the above
effect under the signature of the police officer shall be issued to the
arrestee.

> If the arrestee has been remanded to police custody under the orders of
the court, the arrestee should be subjected to medical examination by a
trained Medical Officer every 48 hours during his detention in custody by
a doctor on the panel of approved doctors appointed by Director, Health
Services of the concerned State or Union Territory. At the time of his
release from the police custody, the arrestee shall be got medically
examined and a certificate shall be issued to him stating therein the factual
position of the existence or nonexistence of any injuries on his person.

POST ARREST
> The person under arrest must be produced before the appropriate court
within 24 hours of the arrest (Ss 56 and 57 Cr.PC).
> The person arrested should be permitted to meet his lawyer at any time
during the interrogation.
> The interrogation should be conducted in a clearly identifiable place,
which has been notified for this purpose by the Government. The place
must be accessible and the relatives or friend of the person arrested must
be informed of the place of interrogation taking place.
» The methods of interrogation must be consistent with the recognised
rights to life, dignity and liberty and right against torture and degrading
treatment.

ENFORCEMENT OF GUIDELINES

The guidelines must be translated in as many languages as possible and
distributed to every police station. It must also be incorporated in a
handbook which should be given to every policeman.

Guidelines must receive maximum publicity in the print or other
electronic media. It should also be prominently displayed on notice
board, in more than one language, in every police station.

The police must set up a complaint redressal mechanism, which will
promptly investigate complaints of violation of guidelines and take
corrective action.
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The notice board which displays guidelines must also indicate the
location of the complaints redressal mechanism and how that body can
be approached.

NGOs and public institutions including courts, hospitals, universities
etc., must be involved in the dissemination of these guidelines to ensure
the widest possible reach.

The functioning of the complaint redressal mechanism must be
transparent and its reports accessible.

Prompt action must be taken against errant police officers for violation of
the guidelines. This should not be limited to departmental enquiries but
also set in motion the criminal justice mechanism.

Sensitisation and training of police officers is essential for effective
implementation of the guidelines.







Section V:
SELF ASSESSMENT QUESTIONS
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PART I - Law and Procedure

ARREST
Powers & Obligations vis-a-vis Arrest

What is Arrest?

When is an arrest wrongful?

Who is authorized to make an arrest?

When can the police arrest the accused without a warrant from a
competent magistrate? What are the safeguards against arrest without
warrant?

In case of arrest conducted with warrant, is it acceptable that the person
may not be physically produced as judicial mind has already been
applied?

Can the police authorize detention without order of Magistrate in non-
cognizable offences?

Where an accused has been named in the FIR, and the offence is
punishable with up to 7 years imprisonment, what are the options before
the police officer?

The arrest provisions and powers of the police laid down in the Cr.P.C.
have undergone legislative amendments in recent years? What are
these?

What are the duties of police officer/investigating officer at the time of
arrest?

What information is to be noted in the Case Diary by the investigating
officer?

What consequences follow if Sections 41(1)(b) and 41 A are not strictly
adhered to by the police officer carrying out the arrest?

Which legal provisions provide for mandatory production of the arrestee
within 24 hours of arrest? Does this time include the travel time?

Why should the accused be produced before the nearest magistrate

within 24 hours of arrest?
What is an arrest memo?
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What is the quantum of punishment prescribed for causing hurt to extort
confession?

Which are the key judgments that limit the arrest powers of the police?
Which Supreme Court judgment enlists the guidelines which the police
must follow at the time of arrest?

What has the Law Commission said with regard to guidelines that the
police must follow at the time of arrest?

What are the important guidelines given by the National Police
Commission regarding arrest?

Rights of the Arrestee

What are the rights of the arrestee? What are the statutory provisions
and judgments that support these rights?

Who all can an arrestee inform about his arrest or the place where he is
being detained?

What are the safeguards against unreasonable/unnecessary arrest?

Do you think the police have duties to intimate legal aid authorities at
the time of arrest? Are there judgments to support this position?

Can the police coerce an arrestee to answer questions during
interrogation?

Can a suspect in police custody meet with his lawyer?

Is it mandatory for an arrestee to undergo medical examination at the
time of arrest?

Does the counsel have the right to interview his client in police custody?

Can an arrestee be kept under fetters or put on handcuffs? If yes, what
are the relevant considerations for putting the inmate under fetters and
on handcuffs? Which Supreme Court judgments have laid down the
standards for putting the inmates under such conditions?

Can a woman be arrested before sunrise or after sunset?
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REMAND

% On Definition and Scope of Powers & Duties

1. Whatis remand?
a) Is it an order passed by the police to continue the detention of the
accused in police custody for further investigation?
Is it mandatory for a Magistrate to pass an order remanding an accused
to either police custody or judicial custody?
Is it a discretionary power of a Magistrate to be exercised based on the
case diary and other material before him?
Is it an executive function of the Magistrate?
Is it a judicial function of the Magistrate requiring application of judicial
mind?
At what stage of investigation does Section 167 become applicable in
criminal proceedings?
When is a remand order illegal?
During remand, is the physical production of the accused before the
magistrate mandatory? Why?
Is it legal for the authorities to send only the production warrant for
further extension of remand without producing the accused due to lack
of police escorts?
What is the importance of Section 1677
What are the powers & duties of Magistrates under Section 167 in
Criminal Rules of Practice in Rajasthan?
Can a person be remanded by Magistrate in cases where police has
initiated investigation under non-cognizable offence?
What are the remanding powers of the magistrate when arrest has been
carried out under Sections 107, 108, 109, 110 and 151 of Cr. P.C.?
Does the signature of the constable on the remand application, instead of
the investigating officer, and non-submission of the case diary, make the

remand illegal?
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11. What is application of judicial mind?

Does it mean ensuring continued detention in judicial custody of the accused
in the interest of the society and the victim?

Does it mean extension of remand every 15 days by the magistrate without
going into the progress of the investigation?

Does it mean extension of remand only for the required period after studying
the case diary and other material?

Does it mean extension of remand every 15 days by the magistrate after
studying the case diary and other material?

12. What are the Magistrate’s powers to discharge the suspect/accused? What
does S. 59 of the Code say regarding this?

First Production

What are the duties imposed by the Code on the magistrate at the time of
first production of an accused person?

Should the Magistrate look into the reasonableness of arrest at the time of
first production? What has the Law Commission articulated in this
regard?

What is the significance of the contents of the remand application in
making up the judicial mind regarding remand?

What are the preparations of a defense lawyer with regard to the FIR,
remand application, case diary and possible arguments for police remand
by prosecution and police at the time of first production?

Should Magistrates record reasons for authorizing detention? Why?

Is the physical production of the accused mandatory:
a) Only at the time of first production?
b)  Onevery date when extension of remand is sought?
C) Only when remand to police custody is given?
What are the punitive measures established for illegalities committed by:
a)  Police during interrogation
b)  Magistracy during first production
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Subsequent Remand

. When can remanding from judicial custody to police custody be done?
Can an accused be remanded to police custody beyond the first 15 days
of the remand period?

. Should an accused be remanded to police custody:

a) Whenever the police ask for police custody on the ground that
investigation has not been completed?
b) When the police give reasons supported by extracts of the case diary for
seeking custodial interrogation?
c) When the accused is not represented by his lawyer?
23. What does Section 309 of the Code provide for with regard to remanding
powers and duties?
24. What can the Magistrate do, if only production warrants are sent without
producing the accused due to lack of police escorts?
. Which Tamil Nadu High Court judgment dismissed the reason of non-
production of accused in court due to shortage of police escort, as
invalid?

Compulsory/Default Bail

. When does the right to compulsory/default bail accrue?
In order to calculate the period of 60/90 days under proviso to S. 167(2),
the relevant date to be considered should be the date of arrest or the date
of remand? Which Supreme Court judgment clarified the position on the
same?

. Will bail under S. 167 stand cancelled automatically on the charge-sheet
being filed?

. Would S. 167(2) apply to arrests made under S. 41(1) and to arrests made
under S. 151(1)?

. Which Supreme Court judgment clarified the interpretation of the
expression “offence punishable with imprisonment for a term of not less
than ten years” occurring in proviso (a) to Section 167(2) of the Cr.P.C?
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PART II - Your Experience and Practice as a Legal Aid Lawyer

Where do you first meet your client?
a) At the time of arrest at police station
b) At the time of physical production in Court

C) When the accused is in judicial custody

d)  Itis not feasible to meet the client in police station, court or prison
Where do you meet your client generally?

a) In the Court

b)  Inthe prison

C) Only family/friend comes to meet

How often do you meet your client at the police station/court/prison?

a) Before and after every hearing

b)  Before and after some hearing

C) Never meets the client but only family

What is the role of a legal aid lawyer at the police station?

What are your preparations before appearing for a remand hearing?

(Mark)

Reading/Study:

Case details Regular / Occasional / Never

Case Laws Regular / Occasional / Never

Study of FIR, evidence

& evidence laws Regular / Occasional / Never

Seizure list Regular / Occasional / Never

Remand application filed

by the police Regular / Occasional / Never

Visits/Meetings:

Client in Custody Regular / Occasional / Never
Client’s Family

and Friends Regular / Occasional / Never
Spot of Crime Regular / Occasional / Never
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C) Writing;:

i. Case brief Regular / Occasional
/ Never
Bail application Regular / Occasional /
Never
Reply to remand application Regular / Occasional
/ Never
Application of discharge Regular / Occasional
/ Never

Are you allowed to be present during custodial interrogation at the
police station?
a) Yes
b) No
When your client is arrested, what are the procedures you would insist
be followed by the police at the police station?
How do you oppose remand at first production?
Reiterating presumption of innocence
Use of Evidence
Validity of Arrest
Procedural irregularities
Any Other (FIR, Content of Remand Application, etc.)
Mention the difficulties you face in opposing remand.
What are your options if your client cannot furnish the bail amount?
In cases of unnecessary detention of your client, have you sought any
legal remedies for your client
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Commonwealth Human Rights Initiative’s (CHRI)
Work on Pre-trial Detention in Rajasthan

As part of its mandate to ensure that the working of the criminal justice
system promotes fair trial and prevents unnecessary detention,
Commonwealth Human Rights Initiative (CHRI) has been conducting a series
of micro studies in Rajasthan, using the Right to Information Act, interviews
with undertrial prisoners in judicial custody and court observation exercises
to understand and record court practices related to pre-trial detention such as
court production, remand and bail.

Pursuant to a study on access to counsel in the district jail of Alwar that was
completed in November 2010, CHRI conducted four workshops between
February 2011 and September 2011 with a focus on effective representation
and rights of the accused in the three towns of Jaipur, Jodhpur and Alwar.
One of the major findings of the study was that a large percentage of
undertrials had no access to legal representation or legal aid, or representation
was obtained after the first production, sometimes at the time of filing of the
chargesheet. The study also indicated poor lawyer-client relationship, as even
those undertrials who had legal representation could only meet their
respective lawyer in the courts.

With an aim to improving early access to counsel and effective representation,
CHRI has also been conducting workshops in collaboration with the District
Legal Services Authority in Jodhpur district of the state of Rajasthan on
remand and bail for legal aid lawyers appointed under the State’s Model
Scheme of ‘remand and bail lawyers’. Alongside, CHRI has engaged with the
Jodhpur Bar Association with a plan to jointly hold regular discussions and
debates on topical legal issues for lawyers.
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In 2013, CHRI conducted three impact assessment workshops to evaluate the
impacts of the workshops in Jaipur, Jodhpur and Alwar. The broad impact
assessment areas were interventions, preparedness and results vis-a-vis arrest
and first production, bail, remand, chargesheet, pro-bono lawyering, lawyer-
client relationship, and defense preparedness. The assessment also
highlighted future learning needs of the lawyers.

With the objective to strengthen the legal aid structure inside prison and to
demonstrate a legal aid environment where no suspect/accused goes
unrepresented, CHRI, in 2012, began Swadhikaar, a legal aid services initiative
in Jodhpur Central Prison. The legal aid clinic’s area of work ranges from
identifying illegal and unnecessary detentions, providing legal representation
through referrals to DLSA and to the CJM, the Convenor of the Periodic
Review Committee for Undertrials, drafting petitions and applications on
behalf of the inmates, providing legal counselling and guidance whenever
sought by the inmates, conducting legal aid awareness activities inside the
prison and training convicts as jail paralegals to support the work of the
DLSA and Swadhikaar legal aid clinic.

Many of these activities have been undertaken in close co-operation with the
Rajasthan Prisons Department, the District Legal Services Authority, Jodhpur,
the International Bridges to Justice and the National Law University (NLU),
Jodhpur.
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This Legal Refresher Course on Pre-trial Justice will be conducted primarily
for legal aid advocates by the Prison Reforms Programme of the Commonwealth
Human Rights Initiative (CHRI), in collaboration with State Legal Services
Authority (SLSA), Rajasthan, the District Legal Services Authority (DLSA),
Jodhpur, in co-operation with Jodhpur Bar Association, Rajasthan High Court
Lawyers Association, and the International Bridges to Justice.

The course will help legal aid advocates to find solutions to unnecessary and long
detentions in police and judicial custody. Through a revisiting of constitutional
values and legal safeguards of writs and bail; re-familiarising with skills of
opposing unnecessary custody, argumentation, cross-examination, evidence-
building; reiterating the core principles of legal aid, ethics of the advocate’s
profession and lawyer-client relationship, the course attempts to refine courtroom
practices towards reaching the high goal of rule of law.

By focusing on the short term and long term impacts of incarceration on the
prisoner, the Course will approach their constructive diagnosis with a focus on
due process treatment, strengthening legal aid services, and effective legal
interventions by advocates that are grounded in the organic link between police
reform, jail reform, legal aid reform and judicial reforms.

The Course will include Refresher Workshops on Cr.P.C, Workshops on Case
Analysis, Legal Strategies, Legal Aid & Pro-Bono Lawyering, New Developments
in Evidence, a Module on Law, Justice & Everything in Between; Rule of Law and
Reform of the Criminal Justice System and will use lectures and talks, exercises
and case studies, exposures to places of custody, synthesis workshops and
mentoring sessions to advance the knowledge and skills of the participants
towards furthering the goals of early access to counsel, effective representation
and access to justice for all.
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